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MEMORANDUM 

Date:  September 1, 2005 

To:   Lucy St. Jean 
Father James St. Jean, S.J.  
 

From:  Giphts & Stiphs, Attorneys at Law 

Re:   In re Lydia St. Jean 

 

We understand how difficult the state of affairs are for Lucy and 

Father James.  In this memorandum, we hope to sort out the puzzle of 

financial affairs by laying out the post-mortem panoply1  related to the 

Huttons, James Grey, and of course, Lydia and Lawton.  We hope that these 

recommendations will guide you in your quest to achieve financial stability 

for Laura and little Ham.  Should you need anything else, please do not 

hesitate to call.  We’ll talk. 

   

I. HUTTON FAMILY ESTATE PLAN  

 This section explains Grandmother Hutton’s (“G. Hutton”) and 

Hamilton Hutton IV’s (“Hamilton”) estate plans and their effects on the 

                                          
1 We are guided, at times, by what has come fore us. “Every step taken to that end which 
appeases the obsolete hatreds and vanished oppressions, which makes easier the traffic and 
reciprocal services of Europe, which encourages nations to lay aside their precautionary 
panoply, is good in itself.”  

--Winston Churchill, quoted in This Blessed Plot, by Hugo Young 
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current rights and interests of Lydia, Laura and Hamilton Hutton V (“Ham”).  

Massachusetts law will govern the administration of these estates.  

Additionally, this section also explains our recommendations for each issue, 

when to pursue claims to maximize the interests of Ham and Laura and 

when to forgo legal action. 

A. Grandma Hutton’s Estate 

1. 2003 Codicil to the 1976 Will 

 G. Hutton’s estate plan consists of a duly executed will, Grandmother 

Hutton’s 1976 Will, and a 2003 codicil, First Codicil to Grandmother 

Hutton’s 1976 Will.  This codicil appears to be invalid, arguably due to its 

execution as discussed in further detail henceforth.  First, it is important to 

explain the provisions of Grandmother Hutton’s 1976 Will and its effect on 

Ham.2  G. Hutton bequeathed and devised half of her estate to Hamilton and 

the other half of her estate to be divided among her “grandchildren” in equal 

shares then living.  Technically, G. Hutton has four grandchildren, Helen, 

Hope, Holly, and Ham.  Hope, however, predeceased her grandmother, 

causing her share to lapse, which leaves three equal shares for Helen, Holly, 

and Ham.3  Massachusetts, however, has an Anti-lapse statute, MASS. GEN. 

                                          
2 Laura is undisputedly unrelated to Grandmother Hutton as a blood relative, therefore the 
provisions that refer to her grandchildren, do not include Laura. 
3 At common law, a legatee or devisee must survive the testator in order to take under the 
will. 
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LAWS c. 191 § 22.4  Hope’s three children will step up and take their mother’s 

¼ share by right of representation, giving each child a 1/12 share.   

 The First Codicil to Grandmother Hutton’s 1976 Will presents the 

major issue for Ham because it purports to exclude him from the class of 

designated beneficiaries, G. Hutton’s grandchildren.  Codicils are 

amendments to wills and therefore, must be executed with the same formal 

requirements as the original will.5  It appears that the requisite number of 

witnesses is satisfied, even though the witnesses are also the drafters of the 

codicil.  Conflict of interest problems typically arise when the witnesses also 

have a beneficial interest in the will.  As this is not the case here, the drafters 

may serve as witnesses, pending any evidence of their incompetence.   

 The actual signing of the codicil, however, provides grounds for the 

first argument contesting the codicil’s compliance with the Statute of Wills.  

G. Hutton’s lawyer needed to physically assist her in the signing of the 

codicil.  There is no attestation clause to explain this action, nor is there a 

self-proving affidavit.6  

                                          
4 MASS. GEN. LAWS  c. 191 § 22. Death of children or other relation before testator; effect 
upon devise or legacy; class gifts.  “If a devise or legacy is made to a child or other relation of 
the testator, who dies before the testator, but leaves issue surviving the testator, such issue 
shall, unless a different disposition is made or required by the will, take the same estate 
which the person whose issue they are would have taken if he had survived the testator.”  
5 MASS. GEN. LAWS  c. 191 § 1. Formalities extend to codicils (amendments), revocations, and 
revivals. 
6 Neither attestation clauses nor self-proving affidavits are required in Massachusetts, yet 
are highly recommended by seasoned estate planning attorneys. 
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 Attestation clauses are statements that described the events that 

transpired at the time of the will or codicil execution.7  It would include 

information such as the testatrix’s need for physical assistance with her 

signature.8  Properly drafted, attestation clauses can shift the burden of proof 

to the contesting party.9  This is not the case in this situation. 

Self-proving affidavits allow the will to be admitted to probate without 

furnishing the witnesses, provided the clause complies with the 

requirements.10  It is important to note that the self-proving affidavit only 

provides a practical benefit of admitting the will to probate without tracking 

down the will’s witnesses.  The will can still be amended and can still be 

contested.   

In light of these facts, we recommended pursuing a will contest 

to reclaim Ham’s share of his grandmother’s estate.  It is essential that 

we ascertain the stage of administration of G. Hutton’s estate.  Tremont 

Street Bank and Trust Company, as the nominated trustees of the estate, 

have undoubtedly began the probate process by filing the will and a 

                                          
7 Typically attestation clauses include the number of pages in the will and also recite the 
requirements of the will statute. 
8 The signature of a testator, though required, is not intended to test the testator’s ability to 
write but ensure that the testator intends to be bound to that will.  A formal signature is not 
required and may be satisfied by any visible impression made on the will. 
9 Usually with physically assisted signatures, the testator’s direction for help is not usually 
required and mere acquiescence of testator is sufficient. 
10 MASS. GEN. LAWS  c. 192 § 2. Requirements include that the testator and witnesses must 
swear before a person who is authorized to accept testimony, usually a notary public. 
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petition.11  We will need to file our complaint before the return day in order to 

contest the will.12 

In addition to arguing against the proper execution of the First 

Codicil to Grandmother Hutton’s 1976 Will, we also recommend 

pursuing a claim against Helen for fraud.  In certain cases, extrinsic 

evidence may be used to determine testator intent.13  The codicil drastically 

changes key provisions of Grandmother Hutton’s 1976 Will primarily due 

to Helen’s intentional misrepresentations about Ham’s genealogy.  In 

addition to Helen’s ill-intentioned whining, G. Hutton received inaccurate 

information about the financial security of A.H. Hutton & Co.14  Arguably, G. 

Hutton believed that Hamilton, as one of the shareholders, would receive 

spectacular earnings, thus alleviating the need for a large inheritance.  

Though the inaccurate information was unintentional, it does evidence G. 

Hutton’s state of mind and intent at the time she executed her codicil.   

Finally, the First Codicil to Grandmother Hutton’s 1976 Will 

purports to revoke the provision devising ½ of her estate to Hamilton.  This is 

problematic because G. Hutton does not provide for whom this ½ interest is 

                                          
11 During probate, the will is given judicial effect and the court vests authority in the 
executor to manage the estate.  If there are no challenges, the court will accept the will and 
nominate executor.  Before doing so, the court must issue a formal notice, known as a 
citation.  In Massachusetts, usually 4 to 6 weeks is given, during which time all parties must 
lodge their objections to the will or nominated executor.  
12 The return day is the last day to contest the will or executor appointment. 
13 Estate of Glomset, 547 P.2d 951(1976).  Typically if there is no uncertainty on the face of 
the will, extrinsic evidence is inadmissible. 
14 While G. Hutton trusted Carrie to give her an accurate forecast of the company, allowing a 
slightly dyslexic person read financial statements appears to beg for trouble. 
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to benefit.  Neither Grandmother Hutton’s 1976 Will nor the codicil 

contains a residuary clause.  The ultimate default in this case would be the 

intestacy statute, MASS. GEN. LAWS c. 190 §§ 1-8.15  As Hamilton survived his 

mother, the statute directs the residuary to Hamilton, currently his estate.  

Despite the fact that this arguably frustrates testatrix’s intent, G. Hutton 

neglected to provide for such a default.16  Helen will argue that the entire 

estate should be divided among the grandchildren, in exclusion of Ham.  

Hamilton’s creditors on the other hand, will advocate for the intestate statute 

as the default in order to satisfy claims against his estate. 

2. Gift to Helen 

  G. Hutton gave Helen $50,000 after her visit to Thunderhead.  The 

gift to Helen is arguably an advance of her inheritance, known as 

ademption by satisfaction.17  Grandmother Hutton’s 1976 Will provided 

that each grandchild would receive $50,000 free of trust from ½ of her estate 

and the remainder of those assets would be held in trust in equal shares for 

                                          
15 MASS. GEN. LAWS c. 190 §§ 1-8.  Grandmother Hutton is survived by Hamilton and her 
grandchildren.  Under § 3, Hamilton would take the entire estate because he is the only child 
of the testatrix. 
16 Even if Grandmother Hutton had a residuary clause, she would also need a specific 
residuary legatee, otherwise the intestate statute would default to Hamilton as well. 
17 There are rebuttable presumptions.  If the parent gave the gift, it is presumed to be 
satisfaction. If the gift in the will is for a specific purpose, then it is presumed to be 
satisfaction.  Jurisdictions differ on the forms of admissible evidence with some only allowing 
a writing.  UPC § 2-609.  Ademption by satisfaction. (a) Property a testator gave in his [or 
her] lifetime to a person is treated as a satisfaction of a devise in whole or in part, only if (i) 
the will provides for deduction of the gift, (ii) the testator declared in a contemporaneous 
writing that the gift is in satisfaction of the devise or that its value is to be deducted from the 
value of the devise, or (iii) the devisee acknowledged in writing that the gift is in satisfaction 
of the devise or that its value is to be deducted from the value of the devise.   
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each grandchild until they deceased, remainder to such grandchild’s issue, 

then living, per stirpes.  Arguably,  Hutton’s gift to Helen is ademed by 

satisfaction and therefore, Helen should not receive an additional $50,000 

from G. Hutton’s estate.  This claim, however, is not worth pursing 

because the gains in favor of Ham are minimal due to the fact that 

the contested amount is only $50,000.18   

B. Hamilton Hutton’s Estate 

 Hamilton estate plan is far more complex, which will create messy 

litigation with his daughters.  Additionally, as we have been informed, there 

is the issue of Helene and her effect on the estate plan.  First, to summarize, 

Hamilton survived both  Hutton and his daughter, Hope, who is survived by 

her three sons, Hunter, Hobart and Harper.  Hamilton predeceased Lydia 

and because they did not finalize their divorce prior to his death, Lydia 

remained his spouse at his death. 

1. Pine Haven and Black Hall. 

 Hamilton originally devised Pine Haven to Helen, Hope, and Holly as 

tenants in common in Hamilton’s 1986 Will.  Hamilton, however, deeded Pine 

Haven to Lydia, effectively removing this asset from Hamilton’s estate assets, 

known as ademption by extinction.  Therefore, Pine Haven is part of Lydia’s 

                                          
18 The $50,000 would become part of the estate that will be divided in half, leaving $25,000 to 
be added to the assets for the grandchildren.  This would be further divided into three sub-
trusts for each Helen, Holly, and Ham. 



  
 

9

estate.  Helen and Holly will most likely argue that they should receive 

another asset in place of Pine Haven.  Most jurisdiction disregard testator’s 

intent at the time of the property transfer.  Known as the identity doctrine, 

if a specific gift is not in the estate assets, then the gift is extinguished, 

regardless of the testator’s intent.19  Another doctrine, form versus 

substance, is less harsh.  There is no ademption by extinction if there is only 

a change in the form of gift, rather than the substance.20  In this case, 

however, the substance of this gift has changed and Helen and Holly will be 

unsuccessful in arguing otherwise. Depending on the administration of 

Lydia’s estate plan, as discussed in Section II, Pine Haven may be used as a 

potential negotiation tool when pursuing claims on Ham’s behalf against 

Helen and Holly. 

Hamilton originally devised Black Hall and its contents to his three 

daughters, Helen, Hope, and Holly.  In the First Codicil to Hamilton’s 

1986 Will -1999, Hamilton devised Black Hall to Lydia for life or until she 

remarries, remainder to his three daughters.  When Lydia married Lawton, 

her interest expired and the remainder interest vested in the daughters.  

This provision of the codicil is straightforward. There is no argument to 

construe the clause otherwise especially because Lydia is also deceased.  

Therefore we recommend taking no legal action for this property.    

                                          
19 See McGee v. McGee, 413 A.2d 72 (1980). 
20 See Goode v. Reynolds, 271 S.W. 600 (1925). Typically, this theory is used when there are 
shares of stock that later merged with another company. 
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Additionally, Black Hall is encumbered by a mortgage and Hamilton’s 

estate plan lacks any provisions that direct who is responsible for the 

mortgage.21  Ultimately this affects the remainder of the assets in Hamilton’s 

estate because if the estate is responsible for the mortgage, there will be 

decreased assets.  The court will most likely hold that devisees are 

responsible for the mortgage.22  Again there is also the issue of lapse with 

Hope’s share of Black Hall.  As previously discussed, the Massachusetts anti-

lapse statute will allow her three sons to share her 1/3 interest. 

2. Hamilton’s Personal Property 

Hamilton bequeathed his personal property to Lydia coupled with a 

moral obligation to distribute such property in accordance with his wishes.  

Purportedly attempting to dispose of property through incorporation by 

reference, Hamilton did not comply with the requirements.23  The 

requirements ensure that an unwitnessed and unattested instrument 

comports with the purpose of the Statute of Wills.   

There are three requirements necessary to successfully incorporate a 

document to be read with the will.  First, the will or codicil must refer to the 

document because if challenged, one needs to prove that the testator intended 

to incorporate the document.  Second, the document must be in existence 
                                          
21 As recommended by experienced estate planning attorney, details of the responsible 
parties alleviates the need to ask for judicial guidance, therefore reducing expenses of the 
estate. 
22 Ashkenazy v. Ashkenazy's Estate, 140 So.2d 331(1962). 
23 See Bryan’s Appeal. 
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before the will is executed to prevent the testator from amending his will 

without the safeguards of the formal will protections.  Many jurisdictions 

require that the will or codicil refer to the instrument as “pre-existing.”  

Finally, there must be testator intent to incorporate the document, which 

requires more than a mere reference.  There needs to be a formal 

statement.24  Hamilton did not comply with any of the requirements, thus 

these assets passed to Lydia through Hamilton’s will, much to the disgust of 

his daughters, no doubt.  Therefore we recommend that executor25 of 

Lydia’s estate give these items to Hamilton’s daughters to avoid 

litigation. 

3. 1999 Codicil to Hamilton’s Estate Plan 

Hamilton’s marriage to Lydia revoked Hamilton’s 1986 Will under 

the doctrine of changed circumstances.  Most jurisdictions have some form 

of this theory that essentially dictates that where an event has occurred in a 

testator’s life that a reasonable person would want to change his estate plan, 

the will is revoked.26  In Massachusetts, the entire will is revoked in contrast 

to other jurisdictions that use partial revocation.27   

                                          
24 For example, “I hereby intend to incorporate the memo executed by me relating to tangible 
personal property on September 1, 2005, prior to the execution of this will.” 
25 Or administrator, as explained in Part III. 
26 Hamilton and Lydia did enter into an ante-nuptial agreement.  Courts will evaluate 
whether the agreement was fairly entered into, consideration fairly equivalent, if it is fair to 
enforce. 
27 MASS. GEN. LAWS c. 191 § 9. Effect of marriage, divorce or annulment.  In Massachusetts, 
marriage and divorce constitute a change in circumstances. 
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The First Codicil to Hamilton’s 1986 Will -1999, however, revives 

Hamilton’s 1986 Will because he included provisions for Lydia and 

republished and reaffirmed the 1986 Will in all other respects.  As a caveat, 

Lydia could have elected against Hamilton’s estate under the Massachusetts 

right of election statute, however, the statute provides that such an election 

must be made within six months.28  Lydia’s death extinguishes this right 

because her representative is not permitted to elect on her behalf.  The public 

policy reason behind the statute is now moot.29 

In Hamilton’s 1986 Will, Hamilton made bequests of $100,000 to 

Helen, Hope, and Holly.  In the First Codicil to Hamilton’s 1986 Will -

1999, he makes a bequest of $50,000 to Helene, Hope and Holly.  The codicil 

presents two main issues: (1) is the $50,000 in addition to the original 

bequest of $100,000 or is it a substitution; (2) did Hamilton intend Helen or 

Helene?  Resolution of the first issue affects the amount of the residuary 

assets, which pours over into a testamentary trust, the current beneficiaries 

of which are Helen and Holly.  The specific conditions of the trust set up 

survivorship conditions, passing the remainder to the issue of the survivor 

                                          
28 MASS. GEN. LAWS c. 191 § 15. “The surviving husband or wife of a deceased person, except 
as provided in section thirty-six of chapter two hundred and nine, within six months after 
the probate of the will of such deceased, may file in the registry of probate a writing signed 
by him or by her, waiving any provisions that may have been made in it for him or for her, or 
claiming such portion of the estate of the deceased as he or she is given the right to claim 
under this section.” 
29 Unless you follow the Joey Tribiani school of thought, this point is “moo.” It's like a cow's 
opinion. It just doesn't matter. It's moo. 
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upon her death.30  When there are two testamentary instruments that have 

conflicting provisions, there may be an implied revocation of the pre-existing 

provision, as recognized by MASS. GEN. LAWS c. 191 § 8.31  Most jurisdictions 

favor accumulation of the gifts unless there are statements to the contrary.  

Therefore, it is likely that the gifts will total $150,000.   

The issue of Helene presents several complications because her 

allegations will decrease the share for all of Hamilton’s children.  If Ham is 

successful in his omitted child claim, discussed in detail below, then he 

stands to lose part of his share if Helene is successful as well.  Pending a 

paternity suit, Helene will undoubtedly pursue an omitted child claim in 

addition to pleading that she is the recipient of the $100,000 in the First 

Codicil to Hamilton’s 1986 Will -1999.   Unfortunately, Ham is in the 

same situation as Helen and Holly and may need to collaborate to deal with 

the Helene factor.  We will need to send discovery and interrogatories 

requests to the drafters of Hamilton’s estate plan to ascertain any evidence 

that Hamilton intended to include Helene or that he was aware of her 

existence when he drafted this codicil.  It is possible that Helene is typo 
                                          
30 The requirement of survivorship prevents Hope’s children from receiving any assets 
currently because an anti-lapse statue will not be applied to the terms of this testamentary 
trust.  Additionally, the language of the trust appears to give the remainder to “their issue.”  
Interpreted one way, the remainder goes only to the survivor’s issue.  On the other hand, the 
remainder could go to the issue of Helen, Hope, and Holly. 
31 MASS. GEN. LAWS c. 191 § 8. Means of revocation. No will shall be revoked except by 
burning, tearing, canceling or obliterating it with the intention of revoking it, by the testator 
himself or by a person in his presence and by his direction; or by some other writing signed, 
attested and subscribed in the same manner as a will; or by subsequent changes in the 
condition or circumstances of the testator from which a revocation is implied by law.  
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because the entire codicil makes references to Helen in every other provision.  

Additionally, Hamilton mentioned Helen in this document and in 

Hamilton’s 1986 Will, with her two sisters when he referred to his children. 

Despite the fact that Hamilton executed this will after the birth of 

Ham, it appears that he did not provide for him in any of specific provisions 

regarding his children because he specifically named only his daughters.  In 

Massachusetts under MASS. GEN. LAWS c. 190 § 20, if a testator omits to 

provide for any child or issue of deceased child whether born before or after 

the testator dies that child takes an intestate share unless that child is 

provided for during life or that the omission is intentional.32  

Therefore, Ham could receive his intestate share under MASS. GEN. LAWS c. 

190 §§ 1-8.  Hamilton was survived by a spouse who takes ½ of the estate (½ 

of the real property and ½ of the personal property).  Then the other half is 

divided among his children in four equal shares.  Hope’s children would take 

her share by right of representation.  We recommend pursuing Ham’s 

intestate’s share under the omitted child provisions because there is 

no evidence that Hamilton intended to disinherit Ham. 

  Finally, Hamilton nominated Helen and Lydia as co-executors of his 

estate.  The period to contest appointment of the executrixes has passed.  

Although, we recommend requesting an accounting from Helen.  After a 

                                          
32 There are three key components of this statute: not just children are included because it 
extends to more remote issue; they can be born before or after; accident or mistake are 
included, but it does not include Testator’s mistake of fact.  Non-adopted children are not 
protected by this statute. 
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thorough review of this report, if furnished, we may recommend pursuing an 

action to replace her as executrix on the grounds that there are irreconcilable 

conflicts of interests, especially since the death of Lydia33 as there is no one to 

balance the countervailing interests of Helen. 

4. 2002 Codicil to Hamilton’s Estate Plan 

 Hamilton attempted to execute another codicil, Second Codicil to 

Hamilton’s 1986 Will – 2002, purportedly to provide for Laura by adding 

her to the class of beneficiaries that consisted of his daughters.  This codicil is 

ineffective for several reasons.  First, the codicil is handwritten and 

Massachusetts does not recognize holographic wills.34  While some 

jurisdictions recognize holographic wills, the codicil would still be invalid 

because Hamilton executed Hamilton’s 1986 Will with all of the formal 

requirements pursuant to the statute.35  Therefore, each subsequent codicil 

would need to be executed with similar formality.  As mentioned previously, 

Massachusetts does not recognize holographic wills, thus any handwritten 

codicils would likewise be invalid.   

 Additionally, Hamilton sealed the codicil, which is not a requirement.  

What he neglected to do, pursuant to the statute, was have, not only his 

                                          
33 Lydia’s fiduciary duties to Hamilton’s estate have been relinquished by the “pine box” 
method. 
34 MASS. GEN. LAWS c. 192 § 2 is an example of a statute with extensive requirements and 
intended with literal compliance.   
35 UPC  § 2-504 demonstrates a more relaxed statutory approach, allowing holographic wills. 
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signature as testator, but also the signatures of two witnesses.36  Considering 

the fact that Lydia has passed and is the only witness to Hamilton’s intent to 

execute a codicil, the Massachusetts statute is explicit in its requirements.  

Lydia’s handwritten notes are unlikely to be admitted as evidence of 

Hamilton’s intent to include Laura.  Additionally, the alleged codicil is 

missing from Hamilton’s safe deposit box.37  Therefore, we recommend 

forgoing any legal action to pursue the enforceability of the Second 

Codicil to Hamilton’s 1986 Will – 2002,. 

5. Harbourflat and Tax Free Municipal Bonds 

 Finally, there is the issue of Harbourflat and the tax free municipal 

bearer bonds.  It appears that Hamilton did not make a specific bequest for 

Harbourflat.  Therefore it will become part of the residuary and is susceptible 

to liquidation to pay off any taxes and debts and expenses of the estate if 

funds prove inadequate.  As discussed previously, the residuary of Hamilton’s 

estate pours over into testamentary trust.38 

 It appears from the documentation, that Milking owns the tax free 

municipal bonds and will report the tax free interest on his individual 

                                          
36 Experienced estate planning attorneys also recommend using three witnesses.  If one of 
the witnesses is challenged, two witnesses remain.  If the controlling jurisdiction is at issue, 
no jurisdiction requires more than three witnesses. 
37 Delivery of the will is not required because it is not a present transaction.  Execution of the 
will does not create any property interest until death of testator. 
38 Massachusetts was one of the first jurisdictions to allow pour over wills.  Revocation of the 
will would revoke the testamentary trust because there is no independent legal significance 
to the trust.  However Hamilton did revive this will through the First Codicil to Hamilton’s 
1986 Will -1999. 
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income taxes. 39 The benefit would lower his income received for the year.  

Hamilton’s creditors, however, have already filed several claims against his 

estate and will be arguing that the agreement is invalid and that the bonds 

are part of his estate.  Any assets held at death that are individually titled in 

the name of the decedent are part of the probate assets that will pass into the 

estate for administration.  It is unclear whether Hamilton held the bonds in 

his name only, but the effect of finding these bonds is discussed in Part III. 

II. DISTRIBUTION OF JAMES L. GREY’S ESTATE 

 James Grey died intestate,40 therefore, his wealth will be distributed 

according to the Eastern Virginia Intestate Statute, which is surprisingly 

similar to MASS. GEN. LAWS c. 190.41  First of all, it is necessary to determine 

the value of his property and to give a detailed description of the property.  

According to the information we have uncovered, James Grey had 

                                          
39 Towns, cities, and regional and local agencies issue municipal bonds. Municipal bonds 
usually have lower interest rates than comparably rated corporate bonds and Treasury 
securities. The minimum amount required for investment in municipal bonds is $5,000, and 
municipal bonds are sometimes issued at a discount. This discount compensates investors for 
the additional risk that these bonds may have due to the financial difficulties of some local 
governments.  The most important feature of municipal bonds is their tax-exempt feature. In 
subsequent judgments based on the 1819 McCullough v. Maryland ruling, the Federal, state, 
and local governments don't possess the power to tax each other. Consequently, municipal 
bonds can't be subject to Federal tax. 
http://www.dummies.com/WileyCDA/DummiesArticle/id-185.html 
40 As a side note, James Grey was rumored to have a will, with an allegedly substantial 
bequest to W. Jefferson Clinton Foundation for Morality in American Politics (“Foundation 
for Morality”), but it was never found.  If the will was in the testator’s possession at the time 
of death, and it now cannot be found, it is presumed to have been destroyed, as a revocation 
by physical act.  The weight given to this presumption depends on whether the decedent had 
control over the will and whether others had access to it.  See First Interstate Bank of 
Oregon v. Henson-Hammer, 779 P.2d 167, 168 (Ore. App., 1989). 
 
41 When we say similar, what we really mean is exactly the same. 
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approximately $45 million in assets.  This included Whispering Pines 

Plantation, its tangible contents, securities and cash.42  MASS. GEN. LAWS c. 

190, §2 states that personal property is distributed in the same way that real 

property is distributed under §3 of the statute.  At the time of his death, he 

had 25 living descendants, however, as we will explain below, not all of these 

will be given a cut of his wealth.  He had three remaining grandchildren, 

seven great-grandchildren, and fifteen great-great-grandchildren.43  He had 

survived all of his children and his wife of 75 years.   Furthermore, some of 

the great-grandchildren and great-great-grandchildren will not receive a cut 

of the money due to the fact that their parents are still alive.   

 According to the Massachusetts’ statute, the spouse’s share would 

come above all others, however, in this case the spouse has predeceased, 

therefore, it is necessary to look at §§2 and 3 of the code.  As noted above, §2 

merely mirrors §3 and, after debts & expenses, the remainder is paid out.44 

 One issue concerning the property of Grey’s Estate is Whispering 

Pines Plantation.  Due to the fact that the estate is split up into many 

shares due to the large amount of living heirs, it may be necessary for the 

personal representative to sell the real property so that each heir will be able 

                                          
42 In this distribution of Grey’s estate, we do not have to worry about any conflict of laws rule 
because all property, real and personal, is located in East Virginia. 
43 Due to the fact that he had survived his wife, it is not necessary to dwell on such hot topics 
as dower, homestead, exemption and allowances, however, if the reader so chooses, such 
topics can always be discussed along with scotch and sails. 
44 Well, almost mirrors §3.  According to the statute, real estate goes directly to heirs and 
then, if necessary, it will be taken back to pay for debts and expenses.  Personal property, 
under §2, first goes to pay debts and expenses and then is distributed to heirs. 
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to receive his share.  This is not something that we would recommend to our 

clients.  Ideally, one of the grandchildren would be willing to take the real 

property so as to keep it in the family.  There really is nothing we can do, but 

sit back and see how this chapter of the story unfolds. 

 His heirs may argue that somewhere there is a will and therefore his 

property should be distributed by partial intestacy.  In partial intestacy, a 

will inadequately dispenses of all the property.  When certain property is not 

accounted for, and there is no residuary clause, that property is transferred 

as if the testator died intestate.  In this situation, because there is no will, his 

heirs cannot argue partial intestacy. 

 Furthermore, there will be a few of his heirs that will argue that his 

assets should be divided according to the holding in Maud v. Catherwood,45 

however, that case is in conflict with Massachusetts Law.46  Therefore, the 

Grey Estate should be divided in accordance with Balch v. Stone.47  Under 

that decision, the first division in the estate would not occur at the 

children’s level, but instead, it would be split up in per capita shares 

at the grandchildren’s level.  In a quick breakdown of the distribution, 
                                          
45 67 Cal. App. 2d 636.  In this case, a judge created a trust for his children.  When none of 
them survived him, the court still divided the assets at that level as opposed to a level in 
which surviving descendants lived.  If the distribution in this estate was the same, there 
were three children who survived with issue.  Jane would still disclaim and each child’s line 
would receive ½ of the estate.  This would mean that Lydia’s children would receive a larger 
share, 1/24 to be exact. 
46 Furthermore, this line of reasoning by the court is rather foolish.  A much better way 
would be to find the first generation where there is a living heir and then make the cut.  By 
returning all the way to his children is both unfair and not very reasonable. 
47 149 Mass. 39 (1889).  In that case, the court held that heirs of equal degree would take 
their share per capita while those of more remote degree would take a per stirpital share. 
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each grandchild will receive 1/5 of the estate.  Jane disclaimed, 

therefore leaving five grandchildren, who are either alive or have living heirs.  

After this generation, there is a per stirpital distribution of the 

estate.  The great-grandchildren bootstrap into the place of their respective 

parents.  Depending on how many children remain depends on how large a 

portion they receive.  If a child has predeceased James L. Grey, as in the case 

with Lydia, his or her children will bootstrap their parent’s share, receiving a 

fraction of the fraction their parent would have received. 

 The distribution of the estate is rather confusing especially with all of 

the remaining heirs.  In trying to make this as painless as possible, our 

discussion will be divided by children, with subdivisions for each generation.  

A. Julian Grey’s Lineal Descendants - Jane 

 Jane is a very successful neurosurgeon and would much rather have 

other family members benefit from her inheritance.48  This brings up an 

interesting issue deciding whether or not one can disclaim any inheritance 

through intestacy.  First of all, there will not be an issue with creditors, 

because, according to the facts given, she does not have credit problems.  

Furthermore, according to the statute, her intention to disclaim must come 

within a reasonable time, a time limit normally stated as no later than nine 

                                          
48 To be honest, with a crew like this, we really do not understand why she would want to do 
that. 
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months after she is informed of her beneficial interest.49  We consider this 

matter to be very important to Lucy and Father James as it will add 

another $7.5M to the pot.  The above figures, as well as the remaining 

figures in this memorandum reflect the estate as if Jane was allowed to 

disclaim her share.  It is because of this that we want to make sure Jane 

follows the correct procedure in disclaiming her inheritance.50  This is why 

the grandchildren each take a 1/5 share as opposed to 1/6.  Therefore, her 

$7.5M share will be thrown back into the pot. 

B. Jacob Grey’s Lineal Descendants 

1. Jake Jr. 

 Jake Jr. died long before his grandfather did, leaving his sons, Jake III 

and Jack.  Both of these great-grandchildren passed away around the time of 

James L. Grey and each left heirs. Their father’s share of the estate was 1/5, 

therefore their inheritance will be derived from $9M. 

                                          
49 In MASS. GEN. LAWS c 191A§3, “A disclaimer shall be executed and filed pursuant to the 
provisions of this chapter at any time after the creation of the interest in property being 
disclaimed, but in any event not later than nine months after the event determining that the 
beneficiary is finally ascertained as the beneficiary of such interest and that such interest is 
indefeasibly vested…” 
50 According to MASS. GEN. LAWS c 191A, a disclaimer must be in writing, describe the 
interest in the property being disclaimed, shall be clear, and shall be signed by beneficiary.  
Furthermore, notice of such disclaimer must be sent out to everyone who may have an 
interest in the property. 
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a. Jake III 

 Jake III died just after his Great-Grandfather, therefore he receives a 

1/10 share, now part of his estate.  His son, Josh, may inherit all of Jake III’s 

share through intestacy.51  Of course, this figure is based on the assumption 

that, while an avid sailor, Jake III had not properly set up a will and his 

property passed intestate.  If he had properly set up a will, then Josh may 

receive less because his father’s residuary could have named someone else or 

Jake III could have set up a testamentary trust to pay for the illegitimate 

children of his brother, Jack.  Anything is possible. 

b. Jack 

 Jack had the unfortunate luck to die before his grandfather and 

therefore none of this money goes to his estate.  Instead, his 1/10 share will 

be divided amongst his children,52 of whom two are known.  Jill and Jordan 

should each receive a 1/20 share.  Jill, if avarice controls, may demand a 

paternity suit to prove Jordan’s genealogy to Jack.  If Jordan is unable of 

doing so, Jill would be able to collect $4.5M as opposed to a measly $2.25M.  

According to MASS. GEN. LAWS c. 190 §7, Jack would have had to admit to 

                                          
51 Also included in his overall amount is the percentage of the $90,000 advancement, put 
aside when Jane asked James L. Grey for more money, he would receive.  While not going 
into the specifics of exactly what he would get, we believe the amount would be the same 
fraction as the overall estate, therefore, Josh can use the $9,000 towards better boating 
equipment than his father had. 
52 When we say children, we mean those that are actually known about now.  It is very 
reasonable that many more will come out of the woodwork, much like Ilsa, however, this is 
something our clients will not have to worry about since anymore illegitimate children, who 
put in a proper claim, will split Jack’s share and not the remainder of the estate. 
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being Jordan’s father before his death, which probably was unlikely, or 

Jordan’s guardian will have to prove Jack was his father.  According to the 

information we have gathered, it appears that Jordan is the son of Jack and 

therefore he will be able to receive 1/20 of his father’s share.  According to 

MASS. GEN. LAWS c. 197 §9, any other illegitimate children must bring an 

action against the estate within one year of his death.  If no such claim is 

brought then Jordan and Jill will be able to enjoy their money without 

further divisions. 

2. Jason 

 Due to the fact that Jason has no children and is still alive, he should 

receive 1/5 of his grandfather’s estate.  Jason, being the spendthrift that he 

is, will no doubt have forgotten the promise that he made to his Aunt Harriet.  

A few years ago, Jason decided it would be best to contract away any and all 

rights that he had to his grandfather’s estate.  It appears that Jason decided 

to supplement Hattsie’s cats to the sum of $9M so that he could get $50,000 

cash for whatever reason.53  The trustee for the cats is going to go after 

Jason’s money.  She will argue that he had validly contracted away his rights 

to his share in the estate; that there was valid consideration; and that there 

was a risk that his share would not amount to $50,000 therefore not allowing 

them to collect at all.  This argument will probably not hold.  It would seem 

                                          
53 Presumably, the reason was to invest it in the signing of the Houston Texan’s Q.B. Carr.  
Such an investment, like Bush trading Sosa so long ago, seems to follow the same path in all 
Texan sports teams, ill fated and poorly thought out. 
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unfair to allow the trustee to get $8.95M more than the settlor had contracted 

away.  Instead, a court in equity would probably give the trustee the $50,000, 

plus whatever the court deemed the risk was in the agreement.  Since 

Harriet was well-off during her lifetime and was probably not at risk to lose a 

substantial percentage of her money due to the gift to Jason, a court would 

probably not give more than 200% of the actual loan.54  Jason, being the 

spendthrift that he is, may argue that the cats should receive none of the 

money due to the fact that it was a mere expectancy of what he would be 

inheriting.  This may be true, however, it is still enforceable in equity and, 

therefore, the trustee will be able to go out and buy more kitty litter and 

catnip. 

3. Jean 

 Jean’s share is the least complex out of any of the grandchildren.  She 

has done nothing in the way of expressing her desire to disclaim the money, 

in contrast to her wealthy cousin, Jane.  She has also not contracted away 

any of her rights to the inheritance as her brother did.  Jean should collect 

her full share, $9M, from her grandfather’s estate.55   

                                          
54 As a group, cats are generally bad news.  We feel that this money should go towards the 
euthanization of at lease 75% of her cats.  There is no reason to keep that many and, to be 
honest, no one should benefit for doing so. 
55 Of course, she will also receive $18,000 (her 1/5 portion) from the advancement that Janet 
received from James L. Grey. 
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 Furthermore, Jean’s children, Joyce and Joan, and her grandchildren, 

Jay,56 Joy and June, will receive no share of James L. Grey’s money directly.  

Lineal descendants of the surviving grandchildren in this situation receive no 

inheritance through intestacy since there is a generation above them that is 

still alive. 

C. James Grey, Junior’s Lineal Descendants 

1. James Grey III 

 Lydia’s father is the most important grandchild for our clients.  They 

derive their inheritance from him.  An important note is that spouses do not 

gain a share in intestate succession.  This means that Lucy will not derive 

any benefit from James L. Grey.  Furthermore, in order to protect John, as 

noted below, his wife can not claim any money if he chooses to disclaim. 

a. John 

 John’s situation is very interesting.  According to him, he knows that 

once he receives his inheritance, his wife will divorce him, take the kids and 

take as much money as possible.  He does not want to lose his children, nor 

does he want his “spouse from hell” to take all of his inheritance.  His share is 

equal to 1/15 of the entire estate.  It is strongly recommended that he 

                                          
56 Upon information and belief, Jay is a child of Joan or Joyce.  To be honest, it appears, 
according to the family tree given to us by a reliable source, Jay has no connection to the tree 
at all.  Therefore, for our sanity and that of the reader, we decided that Jay is not another 
child of the philandering Jack, but a child of Joan.  If he was Jack’s child then Jill and 
Jordan would only receive 1/30 of their great-great-grandfather’s estate as opposed to 1/20.  
Following the chart based on our assumption at least gives them each 1/20 and Jay nothing. 
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disclaim his inheritance.57  According to MASS. GEN. LAWS c. 191A, §7, 

“such interest shall pass in the same manner as if the beneficiary had died 

immediately preceding the event determining that he, she or it is the 

beneficiary of such interest and that such interest is indefeasibly vested.”58  

This will successfully prevent his wife from gaining complete control over the 

inheritance because the children will inherit directly by right of 

representation.  His wife could argue, under Sullivan v. Burkin, that he 

cannot intentionally leave her out of the inheritance.59  This argument would 

hold no weight, however, because he never holds an interest to the 

inheritance.  Furthermore, this situation distinguishes itself from Sullivan v. 

Burkin because in that case, the husband created an inter vivos trust during 

his marriage and the wife was trying to get access to those funds after his 

death.60  In his will, the husband there states that he intentionally left his 

wife and grandson out of his inheritance.  In John’s situation, he would just 

be choosing not to accept the inheritance, therefore having the inheritance 

skip a generation to go to his children. 

                                          
57 In drafting this, it appears that it would be foolish not to have him take the money in order 
to get rid of the spouse.  Yes, she will presumably get half of the money and more for the 
children, but he could at least put a curb to how she spends the alimony.  Furthermore, he 
will still receive a decent share of his great-grandfathers estate to find another wife, just as 
bad as the first if he is so inclined. 
58 Again, we cannot emphasize enough that the “spouse from hell” will not get this money. 
59 390 Mass. 864 (1984). 
60 The husband still had complete control over the funds in this trust.  He was the trustee; he 
collected interest from it; he had the discretion to pay himself part or all of the principal; he 
had the right to revoke at any time. 
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b. James, SJ 

 Father James has the most complicated situation in his family.  

Ideally, he would like to use his inheritance to support his mother and his 

nieces and nephews.  The problem with this choice is whether or not he is 

allowed to accept the inheritance without it going directly to the Order.  

According to our Society of Jesus sources, if a Jesuit has only taken “first 

vows” he can still inherit the money, so long as he does not use it.  If he has 

taken his “final vows,” then any and all inheritance goes to the Order.  After 

a lengthy discussion, it appears that one must get permission from the Order 

in determining what one can and cannot do with his inheritance.   

Presumably, Father James would be able to talk to the head of the 

Order and explain the situation.61  If he is allowed to accept this money in 

order to help his family, it is strongly recommended that he set up a 

trust for their benefit.  Such trust would be set up to Lucy for life with the 

remainder to his nieces and nephews.  The trustee would have discretionary 

power to give more of the income to John’s children, especially since Laura 

and Ham will have income from other sources.  Furthermore, the trustee will 

be able to invade corpus for any legitimate reason.  As always, typically 

spendthrift provisions will apply.  In creating this trust, Father James can 

successfully provide for Lucy in a manner that comports with Lydia’s 

                                          
61 Due to the present circumstances in which the Catholic Church finds itself, the Order may 
be hard pressed not to take the money.  Hopefully, they will practice what they preach and 
allow James to give his inheritance to his nieces and nephews. 
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intentions.  Furthermore, this also accomplished his other goal to provide and 

protect his nieces and nephews. 

c. Lydia 

 Lydia died before her great-grandfather, therefore, her children step 

up, succeed, and take her what would have been Lydia’s inheritance had she 

survived.  Effectively, Laura and Ham would each receive 1/30 of 

$45M, or $1.5M each, under James Grey’s intestate distribution.  Any 

complications concerning Lydia’s estate is discussed in section III. 

2. Janet Grey 

 James L. Grey gave $90,000 to his grandchild, Janet, in excess of the 

normal amount he usually distributed, known as an advancement.  In most 

jurisdictions, an advancement may be given to any heir of the intestate, 

however, in Massachusetts this is limited to “a child or other lineal 

descendant.”62   Janet predeceased her grandfather, therefore her children 

take by right of representation her 1/5 share.  Her children, of course, will 

argue that the effect of the advancement disappeared when their mother 

died.  According to the Massachusetts statute, however, advancement effects 

the next degree of takers.63  While $90,000 is not a minimal amount of money 

                                          
62 MASS. GEN. LAWS c. 196 §3. 
63 MASS. GEN. LAWS c. 196, §7: “if a child or other lineal descendant [Janet] who has received 
an advancement dies before the intestate, leaving issue, the advancement shall be considered 
as part of the intestate’s estate in the division and distribution of such estate, and the value 
thereof shall be taken by the representative of the heir to whom the advancement was made 
toward his share of the estate, as if the advancement had been made directly to him.” 
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in the grand scheme of Grey’s estate, this money will be distributed to the 

other remaining heirs of James Grey.  Janet’s children will split her share 

less $90,000, yielding $8,910,000. 

a. Joseph 

 Janet adopted Joseph before she gave birth to Jeff and Justin. 

According to the Massachusetts statute, if Joseph were alive, he would be 

considered a lineal descendent of James L. Grey.  MASS. GEN. LAWS c. 210 §7 

states that adopted children take from the adopting parent as if they were 

born unto him.  Therefore, Joseph would receive a third of Janet’s share.  It 

follows that his progeny, Jo and Jock, should receive Joseph’s 1/15 share by 

right of representation as though they were related by blood to James L. 

Grey.64  Jo and Jock each receive a 1/30 share of the estate, a similar amount 

to Laura and Ham. 

b. Jeff 

 Jeff is still alive and will receive 1/15 of his great-grandfather’s estate.  

Effectively, his child, Judy, does not take from James L. Grey directly.  Jeff 

may choose to share his inheritance with his daughter by will, by trust, or 

gift outright. 

                                                                                                                            
 
64 It should be noted that under §9 of said statute, if Janet adopted Joseph someplace other 
than East Virginia, it will be necessary for his children to show proof that their father was 
legally adopted in the original state or country. 
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c. Justin 

 Likewise, Justin will receive 1/15 of James L. Grey’s estate. His child, 

Jody, is in the same position as Judy, discussed in the previous section.  

Therefore, it remains Justin’s choice to share any of his inheritance with his 

child. 

D. Juliet and Harriet’s Lineal Descendants 

 Juliet and Harriet both predeceased James L. Grey, as did his other 

three children; however, they did not leave any issue.  Therefore no one can 

take by right of representation. Their representatives have no interest in 

James L. Grey’s inheritance.  As noted above under Jason, however, the 

trustee for Harriet’s cats will probably go after Jason for his inheritance 

amount. 

III.  LYDIA’S AND LAWTON’S ESTATES 

 Although Hamilton and James Grey’s estates offer several 

opportunities for Father James and Lucy to maximize Laura and Ham’s 

interests, both Lydia’s and Lawton’s estates will prove to be the cornerstone 

that will ensure Laura and Ham’s financial well-being.  This section will 

focus on dismantling Lydia’s estate and Lawton’s intestate, and will make 

specific recommendations on how Father James and Lucy should proceed. 

As an initial consideration, Lydia and Lawton’s estate planning 

strategies differed severely, and impose numerous limitations presently 
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because we cannot, by law, recommend any changes to their chosen estate 

planning strategy.  On Lydia’s end, the approach appears sporadic and ad 

hoc, but included several testamentary instruments to accomplish her ever-

changing purported testamentary intent. On Lawton’s end, the apparent 

approach seemed to adopt the state plan, as evidenced by the special 

administratix who has already inventoried and appraised Lawton’s probate 

estate.   

Nevertheless, both Lydia and Lawton’s actions have left enough 

“wiggle room” so that we could interpret the status of their estates and make 

some helpful suggestions on the steps that Father James and Lucy should 

take next. 

A. Lydia 

1. Overview 

 Between 1994 and 2005, Lydia created at least four different 

testamentary instruments, which included a mix of wills and codicils, to pass 

property at her death to several devisees and legatees, including her mother 

(Lucy), her successive husbands (Hamilton followed by Lawton), and her two 

children (Laura and Ham).  In addition, Lydia apparently took some steps to 

mitigate the “Ingrid and Isla pickle.” Thus, the collective state of these 

instruments and actions create a complex algorithm, leaving the 

administration of Lydia’s estate somewhat multifaceted and tricky.  However, 



  
 

32

we are prepared to advise Lucy and Father James that practically all of the 

net assets of Lydia’s estate should end up in Laura and Ham’s hands.   

2. Lydia has several substantial property interests at stake 

 To ascertain the gravity of Lydia’s estate, the first step is to identify 

the property interests that will be passed post mortem according to Lydia’s 

purported wishes.  From the current state of affairs, we can easily discern 

from Lydia’s 2005 Will that before debts and expenses, the personal assets 

in Lydia’s estate will likely account to somewhere around $875,000.  

In addition, we know from The First Codicil to Hamilton’s 1986 Will that 

Lydia holds a substantial amount of personal property located inside the 

Louisburg Square manse, Black Hall, and that Hamilton’s wish to Lydia as to 

what she is supposed to do with that personal property has gone to the grave 

with her, and thus, must now be part of her estate.65  Furthermore, Lydia has 

a substantial amount of Lagavulin that, at least according to her 1999 Will, 

must be delivered to her esteemed mentor, Professor Sandoe,66 as a specific 

gift which is general in nature.67  Lastly, in the worst case scenario, Lydia’s 

has only one known, albeit loud, creditor – Ingrid and Ilsa.  Therefore, after 

debts and expenses, Father James and Lucy should understand that any 

creative approach to administering – especially one that excludes Ilsa from 

the estate assets – should yield substantial assets to Laura and Ham. 
                                          
65 Spicer v. Wright, 215 Va. 520 (1975). 
66 Arguably, however, there are potentially more beneficiaries of a few wee drams of scotch. 
67 After all, we do not know how many wee drams existed under Lydia died. 
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One of the interesting features of Lydia’s 2005 Will is that, with the 

exception of the whiskey from Lydia’s 1999 Will, none of the personal 

property has been specifically bequeathed to any particular individual; 

therefore, we will assume that all of the personal property in Lydia’s estate is 

general (with the understanding that cash is “general,” as it does not 

demonstrate the a specific place or bank account to get the money—it’s just 

given) because there are no uniquely identifiable pieces of personal property 

bequeathed to any specific beneficiary.  In addition to the personal property, 

Lydia’s estate assets include several pieces of real property, including 

Beaconflat, her primary residence before moving into Blackhall, and Pine 

Haven, deeded to Lydia in fee simple as a wedding gift from Hamilton.  

These real property assets should hold good value, and could turn to be a 

lasting real property legacy for Laura and Ham as devisees, a legacy that 

reaches beyond “mere cash.”  These assets, however, will vest in Laura 

and Ham as devisees automatically at law, and will be accounted for 

in the probate and administration process when the personal 

representative or administrator clears title, stay taxes, etc.. 

 Clearly, several other property interests will affect Laura and Ham, 

although not through Lydia’s estate.  For example, Laura and Ham should 

each receive at least $1.5million from James L. Grey’s Estate.  That sum, 

however, finds its way to Laura and Ham through James L. Grey’s intestate 

administration.  Likewise, Ham may also benefit from the Hutton family, but 
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only to the extent of Hamilton’s Estate Plan and Grandmother Hutton’s 

estate plan, as discussed in section I. 

Of significant importance, which we note here, is Lydia’s marriage to 

Hamilton and the rights that she held before her own death.  Before her 

death, Lydia could have contested the validity of her Ante-Nuptial 

Agreement with Hamilton because the agreement stripped her of 

substantially all of her marital rights to Hamilton’s assets.68  From the 

handwritten notes found in Lydia’s estate files, we learn that Lydia was 

surprised to find $500,000 worth of lucrative interest-bearing municipal 

bonds – accompanied by an agreement with the egregious Michael Milking to 

claim the interest.  Therefore, even though Lydia may have believed (amidst 

the circus of events that led her to enter into the Pre-Nup with Hamilton) 

that Hamilton fairly disclosed all of his assets to her, it appears that Lydia 

may have had grounds to contest the enforceability of that agreement 

because the marital trust that motivated her to sign the pre-nup had been 

fundamentally breached.69  Accordingly, Lydia could have asserted the 

second look doctrine to ascertain whether or not there were circumstances, 

significant changes, or some sort of unfair disclosure during the marriage 

                                          
68 DeMatteo v. DeMatteo, 762 N.E.2d 797 (Mass. 2002). 
69 See Rosenberg v. Lipnick, 389 N.E.2d 387 (Mass. 1979)(parties entering pre-nup must 
fairly disclose a plethora of details to ensure that both parties make an educated decision to 
waive there rights).   
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that would render the pre-nuptial agreement unconscionable or 

unenforceable.70   

Laura and Ham may succeed in an interest to contest the validity of 

Lydia & Hamilton’s Ante-Nuptial Agreement.71  However, raising that 

issue may likely be financially unfeasible from the perspective of Laura and 

Ham’s financial well-being. Bringing an action in the Probate Court against 

the executors of Hamilton’s estate and seeking an invalidation of the ante-

nuptial agreement or a judgment rendering the agreement unenforceable due 

to unconscionability is a major litigative move, which may be costly due to a 

variety of practical difficulties.  These difficulties include: Lydia being dead; 

the evidence being circumstantial; and the order or relief maybe not 

outweighing the cost of the contest.  Furthermore, even though Lydia may 

have been able to argue under Rosenberg that the elements to an enforceable 

and conscionable ante-nuptial agreement could not have been met in good 

faith to effect her waiver, other counterarguments – only complicated by her 

death – arise.  For instance, Lydia was an attorney herself and she should 

have understood the legal significance of the transaction better than the 

typical desperate housewife. Furthermore, even though Lydia and Hamilton 

did not contemplate Ham’s birth, both parties made specific provisions in 

their estate plans to provide for one another at the other’s untimely death.   

                                          
70 See Kindregan & Inker, 14 Massachusetts Family Law and Practice, §22.10, citing 
DeMatteo, 762 N.E.2d at 813. 
71 See Price v. Price, 170 N.E.2d 346 (Mass. 1960)(heirs at law of party to pre-nup have rights 
to enforce or contest the validity of the agreement).   
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These factual and legal complications alone, compounded by 

the uncertainty of a substantial remedy that would support Ham 

and/or Laura’s long-term well-being, lead us to recommend to Father 

James and Lucy that even touching the topic of the ante-nuptial 

agreement is not a good financial move for Laura and Ham.  

Additionally, as discussed in Part I, invoking Lydia’s right of support and/or 

dower upon Hamilton’s estate is either moot or financially infeasible because 

the pecuniary interests to Hamilton’s estate vanished when Lydia died.72  

3.  Lydia’s instruments reveal a number of motives, 
 but the major end result is that  

Ham and Laura should be the sole devisees/legatees of her estate. 
 

 Each of Lydia’s instruments, whether revoked or duly in effect, create 

a pattern of intent that should greatly aid Father James and Lucy on their 

quest to secure Laura and Ham’s financial well-being. 

a. Guardianship 

Notwithstanding the enforceability of the instrument, Lydia’s 1994 

Will provides clear extrinsic evidence to support a strong presumption that 

Lucy’s appointment as a legal guardian to Laura and Ham would be most 

appropriate.  Even though subsequent instruments reveal that Lydia had 

also intended her then-current husband to serve Laura and Ham’s guardian, 

that intent is frustrated now because those people are dead.  Therefore, we 

                                          
72 See MASS. GEN. LAWS c. 189 § 1s; c. 191 §§15-17 (collectively, Dower and Right of Election 
rights cloud the deceased spouse’s assets in a life estate over the deceased’s assets). 
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advise Father James and Lucy to use Lydia’s 1994 Will as extrinsic evidence 

to support their petition to the probate court to appoint Lucy as 

guardian to Laura and Ham.   

b. General and specific bequests 

 Notwithstanding, for the moment, the issues regarding the validity of  

Lydia’s 1999 Will, 2005 Will, and First Codicil to Lydia’s 2005 Will, we 

have the propensity to read these three instruments together because Lydia 

never expressly revokes her former will as she adopted each successively new 

instrument.  Accordingly, Lydia’s 1999 Will and 2005 Will and Codicil 

clearly indicate a pattern of testamentary intent to pass general cash 

bequests to specific individuals.  First, Lydia intended to provide for 

whomever her present husband was by bequeathing a specific dollar amount 

to him (Hamilton, and later Lawton). In addition, Lydia specifically provides 

for her children, free and clear of any testamentary trust.  Accordingly, all 

other assets in Lydia’s estate could be liquidated with a greater deal of 

flexibility, following statutory priority for liquidating estate assets to meet 

the needs of Lydia’s debts and expenses to the extent that exist.   In all, it 

appears that Lydia intended to exercise her post-mortem distribution rights 

to the maximum extent possible in favor of Laura, Ham, and Lawton, but 

with enough flexibility with which her intended personal representative could 

act. 
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 The circumstances also reveal that Lydia attempted to thwart the 

underhanded mischieveries of Ingrid and Ilsa.  The physical striking of the 

residuary clause in her 2005 Will, combined with her subsequent physical 

destruction of the 2005 codicil, manifests a clear intention to not provide for 

Ilsa’s minority by, in effect, creating an ineffective testamentary trust for 

Ilsa.   

The panning out of all these motives, however, are also contingent 

upon the validity of each of her instruments. 

c. Complicity with the Statutory Requirements 

Lucy and Father James should note that the touchstone feature of the 

will is that it is ambulatory, i.e., it “walked with Lydia” so that it could have 

been modified or revoked up until the point of Lydia’s death.  The other 

feature of the will is that it did not take effect until Lydia died.  Thus, aside 

from the formal requirements of the statute of wills, it was the most flexible 

and common means of estate planning for Lydia.  As Father James and Lucy 

are learning, Lydia took all of these features to heart, making ad hoc changes 

as soon as the wind (or the kids) flowed.  Thus, perhaps the particular actions 

that Father James and Lucy need to be apprised of are when and how Lydia 

adopted and revoked her various testamentary instruments:  Lydia’s 1994 

Will, Lydia’s 1999 Will, Lydia’s 2005 Will, and Lydia’s 2005 Codicil.   

As Lydia adopted each subsequent will, she needed to expressly or 

implicitly revoke the terms of the prior instrument.  Likewise, Lydia could 
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have amended the will via codicil. There are three ways that Lydia could 

have effected a revocation of the will:  by physically acting to revoke the 

instrument, either by ripping up the will or crossing out words in the 

instrument with the intention to revoke it; by operation of law, where the 

legal interests or relationships significantly changed after the adoption of her 

will; or lastly, by a subsequent instrument, either a will or a codicil, with 

the subsequent terms being inconsistent with the terms of the prior 

instrument.  

 We can safely assume that Lydia’s 1994 Will had met the minimum 

statutory requirements to adopt the instrument.  However, Lydia expressly 

and duly revoked her 1994 Will via a revocation clause in her 1999 Will.73 

All would be splendid for Laura, Ham, and Sandoe if Lydia’s 1999 Will stood 

as is.  Unfortunately, when Lydia married Lawton on in February, 2005, 

Lydia’s changed marital status revoked the 1999 Will by operation of law.74 

Accordingly, as an initial matter, we advise Father James and Lucy that 

neither Lydia’s 1994 nor 1999 Wills are enforceable.    

 More complications surround Lydia’s 2005 Will and the 2005 

Codicil.  We learn that as Lawton and Lydia boarded their flight St. Bart’s, 

the “crack lawyers”75 at Dopes and Door neglected the need for a second 

                                          
73 See MASS. GEN. LAWS c. 191 §8 
74 MASS. GEN. LAWS c. 191 § 9 (providing that the act of marriage will revoke a person’s will 
“made by him previous to such marriage,” unless it appears from the face of the instrument 
that the will was made in contemplation of that marriage). 
75 Perhaps the most splendid quote on crack lawyers comes from the March, 1899, issue of 
The Strand magazine, in a short story by Grant Allen entitled Jerry Stokes: “Mind you,” 
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witness, as well as an attorney.  Clearly, the formalities of the statute of wills 

have been overlooked – a properly executed and attested will must be in 

writing, signed by the testator, and must be attested and subscribed by two 

or more witnesses within the presence of the testator.76  As good practice 

would have it, the will should include a third witness for safe-practice, and a 

self-attestation clause to shuffle the process along once the will reaches 

probate.   

 In addition, other requirements plague the witnesses to Lydia’s 2005 

Will, which clearly were violated at the Airport:  not only must the witnesses 

be competent,77 but they must be disinterested.  However, one witness, 

Lawton, clearly cannot be a witness competent and disinterested to attest 

Lydia’s 2005 Will because Lawton is set to receive a specific cash gift, a 

general bequest in the residuary, and he was also nominated as executor. For 

these reasons, Lydia’s 2005 Will is not duly executed and therefore 

does not comply with the Statute of Wills.   

 Just as Lydia forgave Lawton when she married the southern 

gentleman, so too does she attempt to turn right the wrongs committed in her 
                                                                                                                            
Jerry said to himself, as he watched the smile die away, “I don't pretend to be as smart a 
chap as all these crack lawyer fellows, but I'm a straight man in my way, and I know my 
business. If that doctor ain't got a murderer's face on his front, my name isn't Jeremiah 
Stokes; that's the long and the short of it.”  Could Lydia have intentionally let the attorneys 
at Dopes & Door get away with this, knowing that her lovely Lawton was all out just to “get 
a piece” of lawyer loving?   That is up for debate, but to save Lucy from dying, and Father 
James from burning, we refuse to comment on these scandalous affairs. 
76 MASS. GEN. LAWS C. 191 §1. 
77 Lawton’s competency is debatable, but we give him the benefit of the doubt.  After all, an 
endearing southern gentleman, from Charleston nonetheless, should always have a couple 
three chances to showcase a lucid moment of brilliancy.  
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2005 Will by executing the First Codicil to Lydia’s 2005 Will, which 

attempted to republish and reaffirm her 2005 Will in all respects and had 

been witnessed by two associates.    Thus, notwithstanding the ripping and 

pencil-striking that occurs later, we have to consider whether Lydia’s First 

Codicil to the 2005 Will is an effective codicil, because codicils, as defined, 

are subsequent instruments that operate to amend, republish, or revive a 

prior will.  The republication of a prior will via codicil requires the prior 

will to have had a valid existence, but here, clearly Lydia’s 2005 Will did not 

meet the statutory requirements and thus has not been validly published.  

However, although states diverge as to whether a codicil can legally 

resuscitate a will that was defective to begin with, and in Massachusetts, a 

codicil that otherwise meets the requirements of the Statute of Wills 

can reaffirm and revalidate a previously defective testamentary 

instrument.78     

 Since the law of the Commonwealth of Massachusetts applies here, 

Lydia’s First Codicil to the 2005 Will must be considered a valid 

testamentary instrument that incorporates by reference a previously-

drafted memorandum or document that otherwise would not meet the statute 

of wills.  All of the factors for a proper incorporation by reference are 

present: the 2005 Codicil expressly incorporates the writing; the 2005 

Codicil sufficiently describes and references the document that will be 

                                          
78 Carfagno v. Panico, 231 N.E.2d 174 (Mass. 1967). 
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incorporated; and lastly, the 2005 Will clearly existed at or before the time 

the 2005 Codicil had been attested by the two attorneys from Dopes and 

Doors (we assume) in Lydia’s presence.   Accordingly, the 2005 Codicil 

functioned, at one point to give effect to Lydia’s testamentary intent 

expressed in the 2005 Will.  Therefore, notwithstanding Lydia’s revocation 

by physical act (discussed below), we must advise Father James and Lucy 

that the 2005 Codicil incorporated the 2005 Will and together fulfilled the 

statute of wills to create a valid testamentary instrument.  Fortunately, 

assuming for the moment that there existed a valid testamentary 

instrument, the Massachusetts Anti-Lapse Statute would not function to 

drop the specific and residual bequests to Lawton into Lawton’s estate 

because the anti-lapse statute does not apply in marital situations.79 

Therefore, assuming that the 2005 Will were in effect, both Laura and Ham 

would receive equal shares of Lydia’s estate via the residuary clause.  

 However, Lydia’s actions surrounding the sprouting arrival of Ingrid 

and Ilsa significantly change the legal effect of the 2005 Will and Codicil.  

As we recall from information and belief, to forestall Ingrid, Lydia 

transferred $5,000 to Ingrid with additional promises to liquidate further 

securities, presumably to take care of Ilsa.  In addition, Lydia made specific 

assurances to Ingrid that she would add Ilsa to her will to protect Ilsa’s 

interests.  In and of itself, the assurances, absent evidence of reliance, 

                                          
79 See State Street Trust Co. v. White, 26 N.E. 2d 356 (Mass. 1940); MASS. GEN. LAWS c. 191 § 
22. 
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function with one purpose—indication of Lydia’s unfulfilled intent to provide 

for Ilsa in her will, an intent to which Lydia was not bound to act upon.  

However, Lydia also makes these promises to avoid a paternity action 

against Lawton.  Although the agreement appears to fulfill all of the basic 

terms of contracts, such as offer, acceptance, and consideration, when a 

person enters into an agreement under coercion or undue influence, that 

agreement cannot be valid.    

  It appears that Lydia attempts to act upon her intent to provide for 

Ilsa, by penciling out the residuary clause of her 2005 Will while in the 

privacy of her own home, and writing in her intent to provide for Ilsa in the 

instrument.  However, while the striking would amount to a physical 

revocation, the addition of Ilsa cannot stand because doing so would 

contravene the formal requirements of the statute of wills by allowing for 

easy, pencil-driven, modifications to the will.  

 Much more detrimental to the validity of Lydia’s 2005 Will is Lydia’s 

act of subsequently ripping the 2005 Codicil and leaving it in her desk.  This 

physical act of ripping clearly indicates Lydia’s intent to revoke the 

instrument by physical, and must control even though a copy of the 2005 

Codicil was presumptively in existence in Lydia’s safe deposit box.80  As 

such, the destruction of the 2005 Codicil  is tantamount to Lydia’s desire to 

revoke the 2005 Will as well, because Lydia destroyed the subsequent 

                                          
80 See In re Estate of Beale 
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writing that incorporated the prior document by reference.  Since Lydia’s 

2005 Will cannot stand without the 2005 Codicil, the 2005 Will is an 

invalid testamentary instrument.   Furthermore, since the testamentary 

trust for Ilsa created by the penciling in Lydia’s 2005 Will relies upon a 

valid instrument – let alone valid modification – the testamentary trust to 

Ilsa must not stand.    

4. Recommendations Regarding Lydia’s Estate. 

 Therefore, where does Lydia’s estate stand, without a valid 

testamentary instrument that has not been either implicitly or explicitly 

revoked?  The easiest route for Father James and Lucy to take would be to 

accept that all testamentary instruments have been revoked by operation of 

law or by physical act, and thus petition to have an administrator appointed 

to Lydia’s intestate administration.  The substantive result is that Laura and 

Ham will end up benefiting using the “state intestacy plan.”  This route may 

be rather inexpensive as well because it would not require attorneys to 

reconstruct algorithm of adoption and revocation of a number of Lydia’s 

testamentary instruments in the probate process, which could waste time 

and money attempting to ascertain Lydia’s intent.   

 The problem with this approach, however, is that Lydia had a 

testamentary plan – albeit one that continued to stop functioning in response 

to certain physical acts or legal changes – and certain specific bequests, 

namely the cases of Lagavulin to Sandoe.  The most desirable considerations 
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are embodied in Lydia’s 1999 Will, which had been revoked by an operation 

of law (her marriage to Lawton) as opposed to a set of actions that are 

indicative of her intention revoke a subsequent post-mortem distribution of 

her property (the ripping of the 2005 Codicil and Will).  Therefore, to save 

these specific bequests, and to act in concert with Lydia’s testamentary 

intent, we have considered advising Father James and Lucy to petition the 

probate court to accept Lydia’s 1999 Will on the theory that this plan of 

distribution is better than no plan of distribution under the seminal case, In 

re McGill.81   

 That route, however, is risky, and may not be worth the financial and 

emotional resources to achieve the goal of passing the Lagavulin to Sandoe 

for two reasons.  First, in Massachusetts, the revocation of a will by operation 

of law under MASS. GEN. LAWS c. 191 § 9 (marriage) is final.82  Therefore, it 

would seem illogical for the probate court to accept the Lydia’s 1999 Will as 

the effective instrument for the distribution of her estate assets because other 

instruments were subsequently adopted that also embodied her intent to 

distribute her assets post-mortem.  Thus, if the McGill strategy were 

implemented, the testamentary instrument that the court would likely adopt 

is Lydia’s 2005 Codicil and Will, which runs the risk of distributing estate 

assets to Ingrid and Ilsa.  Allowing Ingrid and Ilsa that leeway into the estate 

                                          
81 See In re McGill, 128 N.E. 194 (N.Y. 1920). 
82 See Levine v. Ramler, 89 N.E.2d 339 (Mass. 1949). 
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also runs the risk adding validity to their claim that Lydia did, in fact, intend 

to provide for Ilsa during her minority.   

 Our creative advice to Father James and Lucy, therefore, would be to 

petition the probate court to appoint Sandoe as the administrator of Lydia’s 

probate estate – the liquid cash, the furniture and personal items from Black 

Hall, and both Beaconflat and Pine Haven but not Black Hall – avoiding an 

affirmative opportunity for Ingrid and Ilsa to pervade Lydia’s post-mortem 

distribution after the administration.  Furthermore, Father James and Lucy 

will need to petition the probate court in Maine to enter a final decree on the 

title of Pine Haven for the purposes of administration.  Although Laura and 

Ham will have to defend against a contract claim that Ingrid and Ilsa will 

bring against Lydia’s estate, as discussed above, we are confident that Ingrid 

and Ilsa will most likely not prevail. 

 The substantive result is that Laura and Ham, as takers of the same 

degree (lineal descendants of Lydia), will each receive equal shares of Lydia’s 

substantial estate after debts and expenses.83  This result under the intestacy 

statute is consistent with the intent embodied by Lydia’s 1999 Will, and 

2005 Will and Codicil, taking into consideration the deaths of Lawton and 

Hamilton.  Neither Laura nor Ham would have received more than the other.  

Sandoe’s compensation, of course, could be in-kind in the form of Lagavulin—

                                          
83 See MASS. GEN. LAWS c. 190 §§ 2 & 3. 
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a fine distribution to preserve the legacy of a fine friend’s twelve-year-old 

daughter and six-year-old son.     

B. Lawton 

 Lawton clearly died intestate, as apparent from the appointment of his 

mother as administratrix.  His assets are meager,84 but yet he does not 

appear to have any debts and expenses.  We recommend, therefore, that 

Father James and Lucy merely petition Lawton’s probate estate to assure 

that Laura, as presumptive lineal descendant and heir at law, receives a 

distribution of the probate assets.    

IV.  CONCLUSION 

 With each new fact, tragedy struck, a child was lost, a parent gone.  

After a long and tumultuous journey, three roads diverged, spawning a faint 

glimmer of light to a broken family.  In presenting our recommendations, we 

hope for a swift resolution to allow a new life to grow. 

                                          
84 Lawton’s estate could be substantially increased due to Massachusetts’ application of the 
Uniform Simultaneous Death Act, MASS. GEN LAWS. c. 190A.  The right that Lawton would 
have been able to assert “as if he had lived” is the right of election over Lydia’s estate.  Since 
the right of election only places a life estate upon the property of the spouse above an initial 
$25,000, and since Lawton has died simultaneously with Lydia, only the initial $25,000 
would pass to his estate.  That argument, however, is complex, and since it was not 
addressed in the Wills class, we mention this tidbit in passing.    
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