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PART 1: PROPERTY INTERESTS 

 In order to properly ascertain Lydia’s current interests as well as what she 

intends to do in terms of estate planning, it is first necessary to analyze the types 

and sources of the property that have come under her control.  Having been 

widowed twice, Lydia was appointed executor of both of her husbands’ estates.  

(Once both estates have been administrated, she will have a number of property 

interests that stem from Hamilton and Lawton.)  She also has property coming in 

from her deceased uncle Julian and her great grandfather, James Leicester Grey.  

Finally, she also has property that her mother has given her as well as the 

numerous assets which she has earned on her own.  Once the property is 

identified, it will be easier to understand Lydia’s current actions as well as what 

she should do to achieve her estate planning goals. 

 

1. HAMILTON HUTTON 

  Hamilton Hutton died in 2004 with personal debts of $1 million, 

while married to Lydia.  As co-executor of his estate, she was in charge of 

making an inventory of all his property and determining which assets were to be 

under administration.  It should be noted that when real property is devised by 
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will, the property vests upon the devisee immediately upon the testator’s death.  

Personal property vests in the executor of the estate, in this case Lydia and 

Helen, until such time as the probate process has ended and it is transferred to 

the intended beneficiary under the will.  Because of the potential for numerous 

conflicts of interests to arise, both Lydia and Helen should resign as executors of 

Hamilton’s estate.  

 

 Hamilton’s 1999 Will   

Hamilton’s last testament was validly executed in 1999 and is 

determinative as to where most of his property will go.  Under this will, 

Hamilton devised Black Hall and all of its furnishings to Lydia for life, 

remainder to his three daughters, Helen, Hope, and Holly, and his son, Ham, as 

tenants in common, so long as Lydia remain unmarried and living in the 

property until Ham reaches the age of 25.  If she remarries, then the property is 

to go to Helen, Hope, Holly, and Ham as tenants in common when Ham turns 

25.  Because Lydia does remarry, she should be divested of her life estate.  

Hamilton placed a condition subsequent which could be considered contrary to 

public policy, as it is impeding Lydia from marriage.  If his intent was to punish 
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her for remarrying, a court would not uphold the condition.  If the purpose of 

giving her the property was to provide for her support until her subsequent re-

marriage, a court might consider it valid and divest her of the property upon her 

marriage to Lawton.  

In any case, Hamilton neglected to mention what should happen to the 

property until Ham turns 25 if Lydia is divested of her life estate.  Because he 

clearly intended for the property to serve as a home for Ham until he was older 

than 25, a construction action might grant the property to Lydia for a term of 

years and then transfer the property to Helen, Holly, and Ham upon Ham 

turning 25.  Because Hope is dead, Hope’s children would inherit her portion of 

the property.  See M.G.L. ch. 191, § 22.   

Hamilton bequeaths to Lydia certain tangible personal property “with 

the wish that she dispose of them in accordance with his wishes, however his 

wishes be made known to her.”  The language in the will is precatory and 

therefore Lydia is under no legal obligation to necessarily satisfy these demands.  

Spicer v. Wright, 211 S.E.2d 79, 81 (1975).  However, Hamilton had given Lydia a 

list of property that had belonged to his deceased wife Heather.  Had this list 

already been in existence at the time of the execution of this will, under the 
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doctrine of incorporation by reference, Hamilton could have made mention of 

the specific document and had it incorporated it into his will, creating a legal 

obligation in Lydia, as opposed to a mere moral obligation.  Appeal of Bryan, 58 

A. 748, 750 (1904).  In Appeal of Bryan, the court held that for a document to be 

incorporated into a will it must (1) be in existence at the time of the execution of 

the will; and (2) the description of the paper must not be vague.  Id.  The list, 

however, was not in existence and so the property may belong to Lydia 

absolutely. 

Hamilton left $50,000 to Michael Milking to be given to “those key 

employees” who had “contributed the most to the success of the organization.”  

While this language also seems precatory, Hamilton’s intent can be construed 

from its meaning and therefore, imposes binding legal obligations.  Moss v. 

Axford, 224 N.W. 425, 426 (1929).  This provision of his will established an 

express trust, creating in Milking, as trustee, the duty to elect a beneficiary based 

on the settlor’s guidelines.1  Id. at 291. Since Hamilton used language that was 

clear enough to enable any person, by extrinsic evidence to identify the 
                                                 
1 This provision can be carried out because it is not necessary that a beneficiary be 
designated by name, or by a description which makes identification automatic, nor that 
the testator have in mind the particular individual upon whom his bounty may fall 
(Moss v. Axford, 1929). 
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beneficiary, the provision in his will can be carried out by looking into the books 

and records at Hutton to ascertain which employees in fact contributed most to 

the success of the organization.   

The residue of his estate, worth approximately $2 million, was to pour 

over into Hamilton’s 1999 Trust.  

In his will, Hamilton exercised his testamentary power of appointment 

granted to him by his mother, Grandmother Hutton, in her 1976 Family Trust.  

The power indicated that he must make specific reference to the trust and the 

power granted.  Hamilton properly exercised the power by directing the trustees 

of his mother’s trust to pay over the corpus to the trustees of Hamilton’s 1999 

Trust.  The special testamentary power of appointment granted by his mother 

indicated that he should appoint to any one or more of the class consisting of her 

issue and/or their spouses, in trust and with or without powers of appointment.  

She did not indicate that her trust should be continued by the appointment, and 

so by directing the trustees to pay over the corpus to his own trust, for the benefit 

of Lydia (the spouse of Grandmother Hutton’s issue), he is properly exercising 

while at the same time terminating Grandmother Hutton’s 1976 Family Trust. 
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 Hamilton’s 1999 Trust 

Hamilton had retained a life interest in the income of his inter vivos trust 

which became irrevocable at his death.  Under the terms of the trust, Lydia was 

to receive income for life and upon her death, she was given a special 

testamentary power of appointment.  She was to make reference to the trust and 

to the power granted and must appoint to any one or more of Hamilton’s issue, 

outright or in trust and with or without powers of appointment.  The trust was 

funded with: a portion of his personal securities ($1 million), his life insurance 

policies, the residue from Hamilton’s 1999 will ($2 million), and the remaining 

corpus of Grandmother Hutton’s 1976 Family Trust.2   

                                                 
2 Look toward Grandfather Hutton’s “A Trust” 

Grandmother Hutton (GM) received income from the “A Trust” was to be 
funded with that portion of Grandfather Hutton’s (GF) estate qualifying for the marital 
deduction pursuant to a 26 USCS § 2056.  Thus, here all property that was not 
terminable passing from GF to GM, i.e., the securities, became corpus of the “A Trust.”   
GM’s life estate coupled with a power of appointment, although a terminable interest, 
qualifies as a part of the marital deduction so long as the assets held under such an 
interest would be includable in the gross estate of the surviving spouse.  Since general 
powers of appointment are included in the gross estate, the power qualified for the 
martial deduction.  This makes sense, since GM is only a conduit of the property.    

Grandmother Hutton (GM) possessed a general testamentary power of appointment in 
“A Trust.”  GM has an income interest in “A Trust,” coupled with a power to take all 
trust principal, thus terminating the trust.  Upon GM’s death the trustee was to pay the 
then remaining corpus to such person or persons outright or in trust and with or 
without POA as GM should by will appoint.  GM exercises this power outright and free 
of trust to Hamilton.   
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 Certificates of Deposit 

Hamilton had created four certificates of deposit worth $100,000 at T-Co, 

in both his and Lydia’s names together with Helen, Hope, Holly, and Ham as 

joint tenants with rights of survivorship (JTROS).  Upon his death, Lydia retained 

an undivided interest in each of the certificates along with Hamilton’s two 

daughters, and Ham.  Since Hope has also died, she is the sole owner of one of 

the CODs. 

 

 Hamilton’s 2000 Trust, FBO Laura – 2000 

In 2000, Hamilton declared himself trustee of Crimson Hall, which 

consisted of 3 rental units, and $100,000 for the benefit of Laura until she turned 

25.  At that time, he would transfer the property as well as the accumulated 

income to her, outright.  Hamilton contracted I.K. Start to prepare formal 

documentation of the trust and appointed him successor trustee.  Since Start 

never prepared the documents, the trust may stand as an oral trust.  Since the 

trust property consists of not only the cash but also real property, it is necessary 

to solve the statute of frauds issue by determining whether Massachusetts adopts 

a “manifest and prove”-type statute or a “creation”-type statute.  In the former, a 
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trust of land has to merely be proved by a writing, not that it be created by a 

writing.  Any kind of writing will suffice as long as it is explicit as to the 

property, purpose of the trust, and the beneficiary.  In “creation” type statutes, 

the trust must be created by writing.  Massachusetts courts take the majority 

view that trusts in realty need only “be manifested or proved by writing.”  

Liberty Trust Co. v. Hayes, 244 Mass. 251, 255 (1923) (interpreting M.G.L. ch. 203, 

§ 1).  In 2004, Hamilton requested that Milking take over as trustee of Laura’s 

trust.  He sold Crimson Hall but purchased Shamrock Towers.  It is unclear 

whether title to Shamrock Towers was given to Milking as trustee but assuming 

it was and that the oral trust is considered valid then, as a comparable property, 

it could replace Crimson Hall as trust property and eventually be turned over to 

Laura.  Milking was given the $100,000 which he was supposed to invest wisely.  

If Shamrock Towers is not valid trust property because of the statute of frauds 

issue, then it would default into the residue of Hamilton’s estate which would 

pour over into Hamilton’s 1999 Trust.  

  

 Hamilton’s 2002 Thunder Head Trust, FBO Lydia 

Hamilton created another trust in favor of Lydia in 2002, giving her a 
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“similar interest as she had in Black Hall.”  Although Thunder Head was 

devised to Hamilton upon Grandmother Hutton’s death in 2004, at the time of 

the creation of this trust, Hamilton had no interest in the property.  He had a 

mere expectancy; and interest that would only vest in him when his mother’s 

will was probated and which could only happen after her death.  Although it is 

clear that he wanted Lydia to have this property for her life, the trust is probably 

not valid.  Hamilton could have made a new declaration of trust at the time of his 

mother’s death in order to assure that Lydia was to have the life estate.  In 

Brainard v. Comm’r of Internal Revenue, 91 F.2d 880, 882 (7th Cir. 1937), the court 

held that an interest that has not come into existence cannot be the subject of a 

trust.  While Hamilton would eventually acquire Thunder Head, his interest in 

the property had not yet vested at the time of the declaration of the trust, 

rendering the trust invalid.  If Lydia seeks to enforce the trust as a contract, the 

court would probably not find in her favor because at the time of Grandmother 

Hutton’s death, Lydia and Hamilton initiated divorce proceedings, clearly 

changing Hamilton’s intentions.  The remainder to the life estate would have 

gone to Helen, Hope, Holly, and Ham upon Ham reaching age 25.  Since 

Hamilton never re-declared the trust, however, Thunder Head would still be in 
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his name at the time of his death and, therefore, part of the residue of his estate.  

The property would then pour over into Hamilton’s 1999 Trust over which Lydia 

has a power of appointment. Harbourflat 

Hamilton purchased Harbourflat with funds from his investment account 

when he and Lydia separated.  He was to live in the property until Lydia, Laura, 

and Ham could find another home at which time he would return to Black Hall. 

Because of Hamilton’s financial situation at the time, Lydia took legal title to the 

property and as such, appears at the Registry of Deeds as the record owner of the 

property.  The facts indicate a purchase money resulting trust, whereby 

Hamilton is the payor, but Lydia is the grantee.  The trust arises by payment, not 

by declaration of trust and, therefore, the statue of frauds is not an issue.  Once 

the presumption of resulting trust is raised, it can be rebutted by three situations: 

(1) that the property was intended as a gift, (2) that it was a loan, or (3) 

repayment for an existing loan.  The parol evidence rule does not bar extrinsic 

evidence to rebut this presumption. 

Because Lydia was married to Hamilton at the time that the transaction 

took place, it would be easy to argue that the property was intended as a gift.  It 

could easily be challenged by Helen or Holly, as Lydia and Hamilton were 
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separated at the time and it would not make sense for Hamilton to be making a 

gift to his soon-to-be-ex-wife, while at the same time living in the property that 

was supposedly intended as a gift.  If the challenge is successful, then the 

property goes back to Hamilton’s estate, as he, as settlor, is the beneficiary of the 

resulting trust.  The problem for Helen and Holly is that the property would go 

back to Hamilton’s residuary estate and therefore fall into Hamilton’s 1999 Trust, 

to which, again, Lydia holds the power of appointment. 

   

HAM’S INTEREST IN GRANDFATHER HUTTON’S FAMILY TRUST  

Grandfather Hutton (“GF”) created an inter vivos revocable trust in 1966.  

He funded the trust with a “substantial” portion of his personal securities 

portfolio.  GF retained an income interest from the trust for life.  Upon GF’s 

death the trustee was to divide the corpus into two shares, as “A Trust” and “B 

Trust.” 

 

 GH’s “B Trust”—Trustee:  Tremont Street and Trust Co. 

The “B Trust” was to be funded with the balance GF’s estate not used to 

fund “A Trust”, or those assets part of GH’s estate that do not qualify for the 



12 

federal estate tax marital deduction.  Discretionary trust for the benefit of GM for 

her life.  Upon the death of GM, all net income was to go to Hamilton for life and 

to Hamilton’s children in equal shares for their lives.  Upon the death of the 

survivor of Hamilton’s children, the trustee was to pay all of the net income to 

and among a class consisting of Hamilton’s issue then living in such amounts 

and in such proportions as the trustee in its sole and uncontrolled discretion 

should determine until such time as Hamilton’s youngest grandchild reached 

the age of 25 at which time the trust was to terminate and the then principal 

was to be distributed to Hamilton’s issue, then living per stirpes.  The last 

provision of the “B” Trust appears to violate the Rule against Perpetuities, and 

will be struck.3   

 

                                                 
3 Rule Against Perpetuities:  Two different perspectives: (1) Common Law Rule:  Revocable 
trust, for RAP analysis purposes, will be considered created at the death of the settlor, in 
other words, when the trust becomes irrevocable.  Tainted interests are constructively 
stricken from the instrument and the trustee will continue to administer any remaining 
equitable interests that may be in compliance with the Rule.  This trust would fail at 
point ___, where it would result in a resulting trust in the settlor’s probate estate.  See 
generally Bogart, Trusts and Trustees §468.  (2) Perpetuities Legislation.  Uniform 
Statutory Rule Against Perpetuities (USRAP), which has been adopted in 25 states.  90-
year wait-and-see provision beginning with the settlor’s death.  Interest would be good 
if it would vest within this time period.  Loring: A Trustee’s Handbook, (Charles E. 
Rounds, Jr., ed. 2004). 
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2. LAWTON CALHOUN 

 Lydia and Lawton were married in early December 2004, following the 

death of Hamilton.  When he died in 2005, they were still married so, again, 

Lydia has certain rights and duties as his widow.  She was the named executor of 

his estate and was nominated to be Laura’s guardian at his death.  He did not 

have many assets by the time he died but there are a number of property 

interests among his instruments that have great significance for Lydia to 

properly manage her own assets. 

 

 Lawton’s 2004 Will 

 In his 2004 will, Lawton bequeathed to Lydia all of his tangible personal 

property, including her father’s class ring.  This provision of the will is later 

amended by the First Codicil to Lawton’s 2004 Will (see below).   

 He exercised the special testamentary power of appointment granted to 

him by his grandmother Lucretia in Lucretia’s 1971 Trust.  The trust was funded 

with the residue of her estate ($1 million), the terms of which indicated that 

Lucian, Lawton’s father, would have a life interest and then to Lawton for his 

maintenance and support during his life.  The trust provided that the trustee had 
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the discretion to invade as much as half the corpus for the support of Lawton; 

which he had used up by the time he died.  Lawton’s testamentary power of 

appointment allowed him to appoint the remainder to and among his issue.  The 

language granting the power is somewhat unclear as to whether it is exclusive or 

non-exclusive.  However, since she does specify that it can be distributed among 

his issue as he should by will appoint, we can assume that she intended for him to 

have the discretion to choose among the class of his issue.  If this is the case, then 

Lawton’s appointment to his daughter Laura was correct.  He chose to continue 

the trust in her favor until she reached the age of 21, at which point the trust is to 

terminate and Laura will receive the corpus of the trust.  Because Laura was not 

alive at the time of the creation of the trust and the power, there is the potential 

for a rule against perpetuities issue.  However, since the trust is to terminate 

when she turns 21, or alternatively upon her earlier death, the trust seems to fall 

within the time frame of the rule.  The trust was created by Lucretia who left life 

estates to both Lucian and Lawton.  Lawton would be the last measuring life.  

Since Laura was already alive at the time of his death, she is certain to reach the 

age of 21 before the 21 years is over.  The default, which provides for the trust to 

terminate upon her earlier death, is also valid for purposes of the rule.  
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 Life Insurance from Ghastly 

Lydia was assigned as the beneficiary of Lawton’s group life insurance 

from his firm Ghastly & Slow.  Upon Lawton’s death, Lydia received $500,000, 

the value of the policy.  A life insurance policy is a contract whereby, in 

consideration of payment of the premiums remitted by the owner/insured, the 

insurance company contracts to pay the proceeds to a designated beneficiary at 

the death of such insured.4 Because life insurance operates by contract, it is not 

part of Lawton’s estate and therefore not subject to probate. 

In 2005, Lawton executed a codicil to amend his 2004 will.  The only 

provision that he altered from his 2004 dealt with the beneficiary of his personal 

property.  Initially, he had wanted all of his personalty, including Lydia’s father’s 

class ring, to go to Lydia.  However, once the problem arose with Ingrid and Ilsa, 

he amended his will to provide for his daughter.  He indicated that he would 

leave his personal property to Lydia provided that she relinquished her interest in his 

group life insurance policy and turned it over to Ingrid for Ilsa’s benefit.  Placing a 

condition precedent on a specified gift in a will is valid, as long as it does not 

                                                 
4 (Paul G. Haskell, Preface to Wills, Trusts and Administration, 2nd ed., New York: The 
Foundation Press, Inc., 1994).   
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violate public policy, which is not the case here.  Once the condition has 

occurred, the beneficiary may claim the gift.   

Because Life insurance is a contract, Lydia, as beneficiary, does not have 

much control over relinquishing the property.  The contract between Lawton and 

the insurance carrier cannot be modified by Lydia. Lawton made Lydia the 

beneficiary, and it is well established that only Lawton himself could change 

this.5  However, since Lydia would receive the benefit of the $500,000 upon 

Lawton’s death, she could assign, delegate, and transfer over that amount to 

Ingrid, for Ilsa’s benefit, in order to satisfy the condition and, therefore, be able to 

claim the gift.  Additionally, Lydia must inform Ingrid that due to the potential 

of a transfer tax, she will not be receiving the entire $500,000.00.  The probate 

process would probably take longer than her receiving the life insurance 

proceeds and therefore it is possible to satisfy the condition before the close of 

Lawton’s estate.   

 Since Lawton had spent most of his money by the time he died, if Lydia 

chose to give up the life insurance proceeds, she would receive from Lawton: 

                                                 
5 The beneficiary under a life insurance policy cannot disclaim their interest, on the one 
hand, and then attempt to assign that same interest, on the other. It is a legal 
impossibility, and as such, this interpretation could render the entire codicil invalid.   
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$2,503 from his checking account; $5,000 from his partnership distribution 

from Ghastly & Slow; and clothing and other tangibles worth $4,000.  Most 

importantly, Lydia would get her father’s class ring, a very important and 

meaningful family heirloom. 

 

3. JULIAN GREY AND JAMES L. GREY 

  When Lydia’s uncle Julian died, he left $200,000 to Lydia in a trust: 

Uncle Julian’s 2001 Trust.  The terms of the trust indicated that the trustee was to 

pay all net income to Lydia for life and upon her death, to pay the then corpus to 

such persons as Lydia should appoint.  The power of appointment had to make 

specific reference to the granting instrument and the power.  The power is 

unclear as to whether or not it is testamentary, which the donee can exercise only 

by will.  While the instrument doesn’t specify that she should appoint by will, it 

does indicate that the corpus of the property would go the appointee only after 

Lydia’s death.  It is clear that Lydia has income fore life, and a power of 

appointment over the corpus, granted to her by uncle Julian.  Because Uncle 

Julian has given Lydia a general power, it can be assumed that his intent was for 

her to have as much control over the property as possible.  Generally, if an 
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exercise is improper, the property reverts back to the grantor.  In this case, 

however, because of the great flexibility that he has given Lydia, whereby she 

can chose to appoint to herself, it can be assumed that he would prefer for the 

property to default in her favor and not revert back to his estate.  

Upon the death of Lydia’s Great-Grandfather Old James, who died 

intestate, she inherited from him $4 million, minus estate taxes. 

 

4. MOM 
 

 The West Point Class Ring 

Addressed under Lawton’s estate. 

 

 Heirloom Jewelry from the “old country.” 

 When Mom hands Lydia the priceless heirloom jewelry wrapped in 

newspaper and elastic bands for ”Laura when she is old enough,” an oral trust 

was created.  All of the basic elements for a trust are present: Mom, using clear 

language, clearly intends to have Lydia preserve and hold the jewels for Laura; 

the purpose is continue the legacy for Laura; Lydia accepts the position as trustee 
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of the Jewels and to fulfill the duties when she received the jewels and placed 

them in her safe deposit box. The oral terms of the trust impose discretion – 

Lydia is to hand over the Jewels to Laura when she thinks Laura can appreciate 

and care for them.   

These trustee duties seem active, but they may be considered passive 

duties – just holding and protecting – and thus Laura may already have the 

property outright.  This interpretation, however, seems unreasonable and the 

oral trust will most likely not be liable to attack on these grounds since only three 

people know about the oral arrangement.  Since the property is not real property, 

the statute of frauds does not apply.   

 The alternative, but less likely, outcome is that Mom creates a conditional 

gift with delivery to a third person.  All of the elements of a gift exist; the only 

condition left is for Laura to be able to appreciate the jewels – whenever that 

event occurs.  Lydia would be the third party that creates requisite delivery 

because as presumptive guardian to Laura, the jewels are out of the control of 

Mom.  Nevertheless, this transaction must be an oral trust as distinguished from 

an outright inter vivos gift because Mom does not hand legal and equitable title 

to Laura immediately; Lydia “holds” the legal interest, while Laura has a 
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beneficial interest which is contingent on her becoming old enough to appreciate 

them.   

 

 The Hyde Park Home 

Since Lydia and Mom own the Hyde Park home as joint tenants, each one 

of them has an equal interest over the whole with a right of survivorship.  

Lydia’s interest, therefore, is over the whole.  In order to alienate that interest, 

Lydia would need to convey to a third person6.  

 

5. LYDIA 
 

 Hamilton’s JTROS Certificates of Deposit w/ Lydia & Helen, Hope, 
Holly, and Ham, respectively 

 Hamilton established four certificates of deposit (“CD”), JTROS, each in 

his and Lydia’s name, plus the name of Helen, Hope, Holly, or Ham respectively.  

Since Hamilton is deceased, however, he has no survivorship interest (freshly, 

because Hamilton has not “survived”). However, the primary issue here is 

whether or not these CD’s were intended as illusory testamentary substitutes, as 

                                                 
6 See, Crowther v. Mower, 876 P.2d 876 (1994). 
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Totten trusts, or as actual survivorship accounts.  Underlying to the analysis is 

that CD’s can be redeemed for their full value after a period of time contracted 

with the bank.   

 Because these CD’s were established as JTROS, we can advise Lydia that 

these certificates were not illusory testamentary transfers doubling as tentative 

Totten trusts.  Hamilton could not and did not exert inordinate control or power 

over the certificates, because all of the names listed on each certificate have a 

present and equal property interest over the entire certificate, a reserved right to 

liquidate the certificate, as well as a future interest in survivorship.  In addition, 

these certificates do not appear to have been bequeathed on the part of the 

depositor, Hamilton, nor have they been pledged as a security interest.  Since 

none of the illusory factors (counter-Totten or non-JTROS) for a testamentary 

substitute exist, these certificates are not illusory transfers that should be 

liquidated and returned to Hamilton’s estate7.  

 Since these CDs are not illusory testamentary substitutes, Lydia must 

consider them analogous to JTROS accounts (and not outright gifts) from which 

                                                 
7 See, Malone v. Walsh, 53 N.E.2d 126 (Mass. 1944) (absent clear and convincing 
evidence otherwise, the presumption is that a JTROS account has been created). 
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interest holders – including herself – may withdraw the amount deposited as 

prescribed on the actual certificate.  We can assume that the requisite intent, 

delivery, and acceptance to create the JTROS CDs have occurred.  Lydia knows 

that these CDs exist – she was present and aware of their creation when she 

coordinated estate plans with Hamilton, and of their existence when she 

attempts to bequeath them under the 2004 codicil to her 1999 will.  These 

elements also apply to Helen, Hope, Holly, and Ham, because Lydia’s 

knowledge would imply constructive delivery and acceptance of the CDs.  

 Since the CDs are the functional equivalent of a JTROS account, Lydia 

may be able to maximize her and safely exercise any rights that she has over the 

interests, i.e., withdrawing up to the amount deposited.  For certain, since Lydia 

is the only survivor to the COD shared with Hamilton and Hope, the interest 

vests completely in her.  

 In the long term, however, these JTROS CDs are risky testamentary 

substitutes because there is no means to spendthrift the certificates.8  Although 

the corpus of the certificate is automatically spendthrifted through the Joint 
                                                 
8 Although she is the sole survivor of at least one of these accounts, under the Uniform 
Probate Code (Haskell, at 132), creditors may have access to these accounts, through the 
decedent’s personal representative, to the extent of the decedent’s net contribution if 
estate assets are insufficient.   
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Tenancy among the holders, the final holder may not have spendthrifting 

protections against his own creditors. 

 
 JTROS from Products liability (BOMB Passbooks) – Lydia with 

Laura, Hamilton & Ham respectively. 

 Lydia established three passbook accounts, JTROS, with Laura, Ham and 

Hamilton (and later Lawton), respectively with a partnership distribution from 

her big law firm.  The issues, concerns, and law relating to Hamilton’s JTROS 

CDs can be applied here to assess the weaknesses in Lydia’s current interests in 

these JTROS passbook accounts.   

 Since Lydia has not yet died, the illusory transfer test does not apply here.  

However, by applying the test prospectively, these passbook accounts may 

appear to be illusory transfers – and not tentative Totten trusts – because she 

retains a vast degree of control by placing the passbooks in her safe deposit box.  

This action may be interpreted as an intention to bar the other joint tenants from 

withdrawing funds until Lydia’s later death.  

 However, since Laura and Ham have constructive knowledge of these 

passbook accounts, vis-à-vis their guardians (most likely here, Lydia), the 

illusory transfer test will most likely fail. (see, Malone v. Walsh, cited supra). 
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Assuming that the Passbook JTROS accounts are valid, we can advise Lydia to 

exert control over these accounts to the extent permissible by law.  Much like 

Hamilton’s certificates above, however, these accounts offer no ultimate 

protection from creditors. 

 

 Passbook Accounts for John and his children  

 Lydia has expressed an interest to provide for her brother, John, and her 

brother’s children [herein, “John &c.”] financial support for living, health and 

education protected from John’s turbulent relationships.  Accordingly, Lydia has 

established, and funded with cash from her own bank accounts, passbook 

accounts for John &c. individually and separately. These passbook accounts 

established for John &c. fail to accomplish these dual goals because the corpus of 

those funds, if validly created as bank accounts, belong outright to the name-

holder, here, John, Jed, Janis and Jade respectively, without any spendthrift 

provisions for safe keeping.  Furthermore, since these passbook accounts, even 

when JTROS, do not have specific contractual provisions for withdrawal, all of 

the holders to the passbooks could withdraw funds for whatever purpose 

possible.   
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 Lydia may consider these accounts to be tentative Totten trusts because 

her intent is to hold the present funds, via passbook, out of the reach of John’s 

wife, a potential creditor.  However, this argument will most likely fail for two 

reasons.  First, Lydia does not open the account as a trustee for John &c..; the 

accounts have been opened for each one of them outright.  Secondly, Lydia 

appears to retain a great deal of control over the accounts by placing them in a 

safe deposit box at a bank, and by keeping the passbooks secret, effecting a lack 

of delivery and therefore, an incomplete gift.   

 Factually speaking, therefore, these passbooks must be failed inter vivos 

gifts.  Although Lydia certainly has intent to give the balance of these accounts to 

John &c. – she even carefully contributes the maximum allowed per year under 

tax law – she does not even deliver the constructive receipt of the gift—the 

passbook.  Furthermore, John &c. have not accepted the funds because they do 

not even have constructive acceptance of the passbooks.  Accordingly, Lydia can 

allow these seemingly outright inter vivos gifts to fail.  Lydia may then use the 

funds deposited to create testamentary substitutes that adequately spendthrift 

and discretionarily spray the funds according to her intentions.  
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 Certificates of Deposit, in trust, for Laura and Ham 

 In September, 2004, Lydia withdraws present funds from her personal 

bank accounts and establishes two certificates of deposit, valued each at $25,000, 

in trust for Laura and Ham respectively.  The issues, concerns, and law relating 

to Hamilton’s JTROS CDs can be applied here to assess the validity of Lydia’s 

transfer as a testamentary substitute. 

 Although the specific terms of the “trust” are unknown, Lydia appears to 

create a tentative Totten trust, albeit with the bare essentials.  Notwithstanding 

the factual difference of a certificate of deposit versus a bank account (discussed 

§1, supra), Lydia meets all of the elements of a Totten trust – she has established 

the CDs “as trustee” for Laura and Ham; the kids’ right to withdraw funds are 

limited to those circumstances as Lydia would prescribe; and Lydia separates 

these funds from her other bank accounts. 

 The weakness in the Totten trust purportedly created in these CDs rests 

on the amount of control that Lydia exerts over these accounts – which is 

unknown – enough power that could render the trust per se invalid unless that is 

the sole factor to eliminate the trust. In addition, Lydia’s transfer may appear to 

be an Illusory Transfer to avoid creditors, especially if the extrinsic evidence 
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could show that Lydia specifically intended for Laura and Ham to receive the 

funds at death, effectively avoiding probate.  However, since there is no clear 

and convincing evidence from the fact pattern that calls for any of these 

allegations, we will assume that Lydia has created a valid tentative Totten trust. 

 Much like Hamilton’s certificates above, however, these accounts offer no 

ultimate protection from creditors. 

 

 Lydia’s Group Life Insurance 

Lydia is the owner of a Life Insurance Policy (LIP), a property interest that 

would not be part of her probate estate, and uses it to fund Lydia’s 1994 Trust 

(the Trustee being the LIP’s beneficiary).  From the facts, Lydia still retains 

significant control over the policy because she still has the contractual right with 

the LIP company to change the beneficiary.  Should she exercise that right, Lydia 

could effectively defund her 1994 Trust.  Consequently, since Lydia holds the 

contractual right to defund and to change the beneficiary, the 1994 Trust that she 

purports to fund with that policy does not have a present property interest. see, 

Sphinx. 
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 Pine Haven Deed  

Pine Haven, located in Maine, is Hamilton and Lydia’s summer place.  

The facts do not indicate the terms of the original instrument.  However, since 

the facts do indicate that Pine Haven was “their” summer cottage, we will 

assume here that both Hamilton and Lydia held the property together, most 

likely as Joint Tenants.9 This assumption seems sound because other Hutton 

property has been mentioned extensively throughout the fact pattern.     

When Hamilton asked Lydia to hold a deed “for the kids,” he had 

prepared the instrument to preserve his Children’s inheritance in case the 

troubles at A.H. Hutton Corp. would put him in financial ruin.  The deed, 

therefore, is avoidable at best because it was created to avoid creditors as a fraud.  

At the worst, the conveyance converted the Joint Tenancy into a Tenancy in 

Common.  Most likely, however, Lydia was asked to hold a deed giving the fee 

outright to “the kids” as a third party, to deliver the deed at the occurrence of a 

contingent, “just in case” event, the non-occurrence of which would preclude the 

intended grantees from having the instrument delivered to them.  Since that 

                                                 
9 Tenancy by the Entirety does not exist in Maine. Poulson v. Poulson 70 A.2d 868 (Me. 
1950) (Tenancy by the Entirety ceased to exist when the Maine Legislature determined 
that women can hold property.) 
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event never, to our knowledge, ever happens, Lydia as the third party could not 

deliver the deed.  Since no delivery occurred, Lydia most likely holds an interest 

in the property as the record title holder. 10    

 

 Beaconflat 

 Lydia owns Beaconflat outright in fee simple.  Although Lydia executed a 

deed conveying the property “to Mom for life, remainder to Laura and Ham,” 

the conveyance is not effective until delivery.  Since Lydia  did nothing with the 

Deed but place it in her safe deposit box, the transaction has yet to occur, and 

Lydia still holds the property in fee simple.   

 

 Lydia’s Creditor Claim 

Lydia has a Creditor’s claim against Lawton’s Estate for the $50,000 

stemming from the Settlement agreement between Lawton and Ingrid (the 

“Settlement Agreement”).  The original agreement consisted of paying $2,000.00 

per month until Ilsa was 18, or in the event he should die prior to her reaching 
                                                 
10 Stated another way, the issues that must be ascertained are whether Maine has the 
same “intent,” “delivery,” and “acceptance” requirements as Massachusetts.  If so, it 
may be that because the Deed is sitting idly in Lydia’s safe deposit box, this transaction 
fails for lack of delivery. 
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that age, he would leave a lump sum equivalent to that amount.  Lydia lent 

Lawton $50,000 to cover the lump sum requirement of that agreement (the 

“Lump Sum Loan”).  The amount of money in Lawton’s estate, however, aside 

from the $500,000 in trust “for the benefit of Laura,” is approximately $9,000.  

The executor of Lawton’s estate11 will be obligated to satisfy the Settlement 

Agreement as a Debt of the Estate.    These agreement with Lawton is most likely 

valid, as Lydia herself negotiated them, drafted them, and accepted them.  

Unfortunately, there are insufficient assets in his estate to satisfy the contract.   

                                                 
11 In the recommendations section, we advise Lydia to petition the probate court to seek 
a new personal representative for Lawton’s estate, since Lydia has too much to benefit 
from it.  
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PART II: LYDIA’S CURRENT STATE OF AFFAIRS 

1. LYDIA’S WILL 

a. Lydia’s 1999 Will 

Lydia’s 1999 will duly revokes her prior will (Lydia’s 1994 Will), which 

primarily benefited her mother and which left the residue of her estate to the 

trustee’s of Lydia’s 1994 Trust, for the benefit of Laura and which was also 

funded with a life insurance policy worth $100,000.   

 In the 1999 will, Lydia exercises the special testamentary power of 

appointment granted by Hamilton in Hamilton’s 1999 Trust.  The terms of the 

power indicated that, after receiving a life benefit of the income, she should 

appoint, by will, to anyone or more of Hamilton’s issue, outright or in trust and 

with or without powers of appointment.  She should make reference to the trust 

and to the power granted, which she appropriately indicates in her will.   

 In exercising the power, Lydia directs the trustees of Hamilton’s 1999 

Trust to continue the trust and pay all net income to Ham until he reaches the 

age of 25.  The trust is to terminate when Ham turns 25 and the corpus is to be 

paid outright and in equal shares to Helen, Hope, Holly, and Ham if they are 

then living.  Lydia does not provide a default in the event that Ham does not live 
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to be 25 years old.  It should be noted that Hamilton’s 1999 Trust becomes 

irrevocable at his death in 2004.  Ham would have been 5 years old at this point, 

so appointment and continuation of the trust falls within the limitations of the 

rule against perpetuities, as the trust would terminate within 21 years after 

Hamilton’s death.  (Recommendation: Lydia needs to provide for the trust to 

terminate at Ham’s earlier death, as a default). 

 Lydia’s exercise is proper because she continues the trust in favor of Ham 

and terminates the trust by paying over the corpus to Helen, Holly, and Ham; all 

of which are Hamilton’s issue and therefore within the specified class.   

 Lydia bequeaths $10,000 to Atlantic Law School.  This will greatly benefit 

her for purposes of estate taxes, as this amount would be fully deductible 

because she is making a charitable donation.  

 The residue of her estate, worth approximately $25,000 she leaves to the 

trustees of Lydia’s 1999 Trust, for the benefit of Hamilton and their children.  

(See Lydia’s 1999 Trust).  She nominates Hamilton as guardian of Laura and 

Ham and as executor of her estate. (Recommendation: appoint someone else as 

guardian and executor).   
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b. The First Codicil to Lydia’s 1999 Will – 2004 

 In 2004, Lydia validly executes a codicil to amend her 1999 will.  In this 

instrument, she bequeaths the four certificates of deposit in the amount of 

$100,000 each, which Hamilton had established in his and Lydia’s names as 

JTROS, to Lawton.  Although this bequest would presumably present a problem, 

as Lydia only has a complete interest in one of the certificates (because both 

Hamilton and Hope are dead), the fact that Lawton has also died causes the gift 

to lapse and is presumably invalid.  Under normal circumstances, a bequest 

made to someone who has predeceased the testator passes on to the residuary 

legatees, or in the alternative to the intestate takers.  Because the certificates of 

deposit are jointly held property, upon Lydia’s death, Helen, Holly, and Ham 

would become the sole holders of the certificates.  The remaining certificate 

which Lydia holds in its entirety would pass on to the residuary legatees, in this 

case the trustees of Lydia’s 1999 Trust.   

 Lydia amends her previous exercise of the power given to her by 

Hamilton’s 1999 Trust.  Instead of continuing the trust in favor of Ham, Helen, 

and Holly, she directs the trustees of Hamilton’s 1999 Trust to pay over the 

corpus to the trustees of Lydia’s 1999 Trust.  This exercise is improper because 
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the beneficiaries of her trust do not fall within the class of appointees indicated 

by Hamilton when he granted the power.  The beneficiaries of Lydia’s revocable 

trust could potentially include Laura and Mom.  Therefore the amendment to her 

exercise of the power of appointment is improper.  (Recommendation: also get 

rid of this amendment, probably strike the entire codicil.) 

 Lydia bequeaths all of her personal property to Laura, Ham, and Lawton.  

Again, because Lawton has predeceased Lydia, the gift is said to lapse.  In this 

case, Lawton’s share of the property would be divided among Laura and Ham.  

(Recommendation: take Lawton out of this amendment, or again, strike the entire 

codicil). 

 Having made these three amendments to Lydia’s 1999 Will, she ratified, 

reconfirmed, and republished her 1999 will in all respects.  Because of the 

number of problems with the foregoing amendments, we recommended to Lydia 

to strike the entire codicil, particularly because Lawton has predeceased her and 

it would be to her benefit to specify where his intended bequests are to go rather 

than have them fail and pass on to other beneficiaries by default. 
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2. LYDIA’S TRUSTS 

a. Introduction 

Lydia has created three trusts – in 1994, 1999, and 2004 – to accomplish the 

goals that she had expressed at each point in time.  Since the creation of each of 

these trusts, Lydia’s long term goals have changed significantly.  As a result, 

many of these trusts, although functional, do not effectively distribute her 

property interests consistent with her present vision.   

The deficiencies in these trusts include, generally, the following: lack of 

effective spendthrifting powers, inadequate use of powers of appointment, lack 

of funding, and clauses that ambiguously direct Lydia’s property. In addition, 

most of these trusts do not have defaulting measures that would require 

construction because they are not drafted explicitly and concisely. 

The purpose of this section to determine the inadequacies of Lydia’s 

current trusts and amendments.  Recommendations, as well as critique of those 

recommendations, will be addressed in Part III.  

 

b. Lydia’s 1994 Trust, FBO Laura 

 Lydia created this inter vivos, revocable trust with the explicit intent to 
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provide for Laura’s educational and living needs, implicitly, in case Lydia’s 

untimely demise.  At the time, Lydia was a single mother.  The dispositive 

function of this instrument works  concurrently with Lydia’s 1994 Will; the trust, 

however, is most likely not a testamentary scheme because it outlines active 

discretionary and mandatory powers to the trustee to manage and distribute 

Lydia’s assets for the benefit of Laura, see, Bellows v. Paige (trustees duties are 

active – and thus uphold the trust – when they require the trustee to do more 

than hold the property subject to order). Unfortunately, Lydia’s 1994 Trust, 

although functional, has several inadequate features that could leave the trust 

open to attack.  

Perhaps the easiest problem with the 1994 Trust is that its intended 

purpose – as expressed through its property distribution – does not appear to 

maximize the interests available to Lydia’s lineal descendants beyond Laura.  

Currently the trustee has discretion to make income payouts, and requires the 

trustee to liquidate corpus outright to Laura over three tiered payments. The 

property, therefore, would not continue to the other members of Lydia’s line 

should the terms be able to function. 

The first major vulnerability of Lydia’s 1994 Trust is related to trust 
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property.  At the creation the 1994 Trust, Lydia attemped to fund the trust with 

two property interests with two interests that cannot be presently transferred. 

but see, Brainard v. Commissioner (relaxing the property requirement). First, 

Lydia drafted a concurrent residuary pourover funding device in her 1994 will to 

dispose the residual property from her estate into the 1994 trust, Clymer v. Mayo 

(trusts pouring over from the residuary are valid).  Secondly, Lydia named the 

trustee the beneficiary of her life insurance policy from Dopes and Door but did 

not place the life insurance policy inside the trust, compare, Zimmerman (LIP 

with extra conditions may not be adequate property to fund trust).  In the most 

parochial scrutiny, both of these interests rely upon a contingency and therefore 

are not sufficient present property interests to uphold the validity of the trust on 

their own.  We advise Lydia that, even before she revoked her 1994 Will, her 1994 

Trust is vulnerable to attack because it lacks present, token/nominal funding to 

maintain its own independent legal significance.  There are no enforceable 

equitable rights at this moment. Wilder v. Howard. 

Lydia further burdened the property problem once she revoked her 1994 

Will because not even the expectancy of residuary from her estate funded the 

1994 Trust.  The only funding remaining to the trust was the contractual right to 
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LIP proceeds.  We caution Lydia that this since the Life Insurance Proceeds are 

an expectancy (Lydia can still exercise her contractual right to change the 

beneficiary), her 1994 Trust is still open to being defunded. See, Gordon v. 

Portland Bank and Trust Company (in a classic life insurance trust arrangement, 

contractual expectancy to proceeds is enough for trust property).    

Notwithstanding the property from Uncle Julian, since Lydia’s 1994 Trust is 

susceptible to defunding, we would advise Lydia to feel uncomfortable with the 

loose funding of this trust because it could be attacked on the grounds that there 

is no token funding to perform the beneficial functions of the trust. Wilder v. 

Howard.    

Lydia attempts to correct the lack of present trust finding by assigning her 

present income interest and by exercising her general testamentary power of 

appointment from Uncle Julian’s 2001 trust in favor of Lydia’s 1994 Trust.  

Unfortunately, Lydia’s appointment and assignment of her interests from Uncle 

Julian’s trust may not properly fund Lydia’s 1994 Trust for a couple of reasons.  

First, the 1994 Trust’s schedule of property has not been amended to reflect that 

either of these interests have become trust property; Lydia would need to amend 

the property schedule and redeclare the trust’s intent.  Secondly, as discussed 
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under Uncle Julian’s section, Lydia’s exercise of her power of appointment and 

assignment of her income interest from Uncle Julian’s trust are ambiguously 

drafted at best.  This exercise could be open to a construction attack, or the 

exercise could be altogether invalid.  If the latter were to occur, Lydia’s income 

from Uncle Julian’s Trust, as well as the exercise of the power of appointment, 

would flow directly to her estate because Uncle Julian intended that Lydia have 

an interest in this property. 

Other problems with Lydia’s 1994 Trust involve unclear or absent default 

clauses.  The Trust has a default clause contingent upon Laura’s early and 

untimely death; however, the alternative beneficiaries clause is not sufficiently 

definite. It does not purport to expressly presuppose Lydia’s earlier death, even 

when examining the instrument in its entirety.  Furthermore, the default clause 

purports to distribute the interest to Lydia’s “Heirs at Law,” outright and free of 

trust.  This construction is facially invalid and cannot function, assuming that 

Lydia still lives, because Lydia cannot have “heirs at law” until she is dead, 

Moresman (Recommend language – “heirs presumptive”.  Since it appears that 

class of trust beneficiaries is open until Lydia’s death, the trust effectively 

functions as a testamentary scheme and therefore must satisfy the statute of 
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wills.  In the alternative, since Lydia is not dead, there would be no property to 

distribute presently to the intended beneficiaries.  Subsequently, should this trust 

continue, no property would vest until Lydia’s death and the trust must fail.   

In other respects, the Lydia’s 1994 Trust appears to have adequate 

spendthifting provisions; and it makes sufficient use of the Trustee’s 

discretionary powers to accomplish her then-purported purpose. 

 

c. Lydia’s 1999 Trust 

 Lydia’s 1999 Trust is an inter vivos, revocable instrument that functions 

concurrently with Lydia’s 1999 Will to become the nucleus that distributes the 

bulk of her current property interests.   

The major problem with Lydia’s 1999 trust is that, as an inter vivos trust, it 

is completely unfunded notwithstanding the residuary could pour over from 

Lydia’s 1999 Will, as confirmed by Lydia’s 2004 Codicil.  Although such a 

funding mechanism is valid, Clymer v. Mayo, the trust has no independent legal 

significance from the Will because it has no funding—not even token funding.  

However, the terms of the trust, when read in context of the will, lead us to opine 

that the purpose of the trust was to complement the will as a standby trust. 
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Without scrutinizing the terms specifically, the terms appear to function to 

provide support to Hamilton, and then Ham, should Lydia die first.  Hamilton 

receives life payments.  Clymer v. Mayo (alluding that, if the purpose of the trust 

does nothing  but complement the will, it is a “standby” trust). If Lydia’s 1999 

Trust could be attacked as a standby will, then it must satisfy the statute of wills 

to be effective.  There is no evidence to that accord.    

In the alternative, Lydia’s 1999 Trust is invalid as an inter-vivos 

instrument because there was no present trust property over which the Hamilton 

could have exerted his present right to property.  Wilder v. Howard.   

 The life estate remainder disposition language, to divide the corpus into 

as many shares as there are “children of theirs then living,” in Lydia’s 1999 Trust 

is an awkward construction, and thus is open to interpretation that may be 

inconsistent with her presumed intent. For example, the “Children of theirs” 

could be read conjunctively or disjunctively. If read in the former light, then the 

sole beneficiary at the time of Hamilton’s death is Ham; if read in the latter, 

however, then the class designation expands beyond Ham to include all of 

Hamilton’s children and all of Lydia’s children.  A whole reading of the trust 

terms would lead us to believe that her intent is to, eventually, only provide for 
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Ham (i.e., trustee’s discretion to dissuade military service), compare, Comfordv. 

Cantrell (ambiguous disposition clause led to construction act).  However, since 

the intent is not clear, other interested parties, such as Helen, will attempt to 

construct the designation in their favor.  

 Lydia’s 1999 Trust directs the Trustee to use discretionary income to 

dissuade Ham from military service.  This clause may appear to violate public 

policy and could be struck down as invalid. However, since this clause does not 

violate a valid personal, constitutional property interest (such as the right to 

marriage), the clause will most likely be upheld. Liberman v. Liberman.  Given 

Bush’s present state of affairs, the trustee may seek instruction from a court to 

rule on its enforceability.  Instruction from the court is both time and money. 

 Lydia’s 1999 Trust contains basic spendthrift provisions against alienation, 

and a Power of Appointment to Ham (the child) to allow him to direct the wealth 

(his share) elsewhere within his issue.  The power is special testamentary (the 

class limitation is “the child’s issue”), and the ultimate interest granted does not 

violate the Rule against Perpetuities because the power has not been irrevocably 

created. (“Wait and See” doctrine.)  The default to the power looks like a per 

capita distribution. In general, using the power of appointment is good practice 
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because Lydia protects her wealth from going to either creditors or people 

outside of her line but at the same time offers some flexibility.   

However, assuming that Ham is the only qualifying beneficiary, Lydia’s 

default clause to the power of appointment offers very little flexibility—it does 

not extend to Lydia’s issue in other lines should Ham’s line not continue.  

Therefore, Lydia has actually failed to provide adequate default clauses to 

further her intent. The ultimate defaulting result is that the corpus of this trust, 

which is funded primarily by a pour-over provision in the 1999 Will, that 

ultimately fall in the hands of a resulting trust that could attempt to distribute 

the property to other people related to Lydia. 

 

d. Lydia’s 2004 Trust and 2005 Amendment 

In 2004, Lydia created Lydia’s 2004 Trust, an inter vivos, funded, 

irrevocable, unamendable trust for the benefit of Lydia and Lawton whereby 

they would receive income for life.  The remainder will pour into Lydia’s Estate.  

These terms alone wreak of being misinformed: most settlors create trusts to take 

property out of the estate and not to funnel it back into the settlor’s estate (see, 

Woodruff), and most estate planners will not make trusts irrevocable without an 
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affirmative reason because these trusts offer no flexibility.    We advise Lydia in 

the recommendations section to explore all options to attempt to revoke this 

trust.    

 Before we critique the remaining terms of Lydia’s 2004 Trust, we first deal 

with Lydia’s attempt to amend the trust in 2005 which added Mom and removed 

Lawton as beneficiaries.  Although Lydia is the only beneficiary (those 

presumptively taking via her estate have only an expectancy interest, Woodruff), 

and therefore could terminate trust on her own, the weight of authority 

presumptively extends this power to revisions and amendments, see, Pinion 

(outlining circumstances when beneficiaries may terminate an irrevocable trust); 

accord, Woodruff.  Since the power to terminate includes the lesser power to 

amend, Lydia’s 2005 amendment to her 2004 Trust, adding mom as a beneficiary, 

must be valid as well.12   

The major drafting loophole lies in the clause that gives the trustee 

discretion to invade principal for the benefit of the beneficiaries in case of 

                                                 
12 She may actually comply with one of the two grounds for revocation of an irrevocable 
trust: 1) where there is an equitable ground for reformation, i.e., fraud, mistake duress or 
2) where all beneficiaries join together.  Pinion; Woodruff.  However, since no evidence 
indicates an equitable ground for reformation, and since negotiation problems exist to 
get all of the beneficiaries to join and amend [assuming that the 2005 Amendment, as it 
correctly is, is valid.] 



45 

“emergency.”  Since “emergency” is not defined, the trustee or the beneficiary 

would have to petition the Court to construe an emergency, which would allow 

the trustee to exercise his discretion and invade the principal for the benefit of 

the beneficiaries.   

 In other respects, Lydia’s 2004 Trust has sufficient terms to protect the 

corpus from the beneficiaries’ creditors.  The trust prohibits alienation, and the 

trustee must use its complete and uncontrolled discretion to make income 

payments. 
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PART III: RECOMMENDATIONS 

1. OVERALL RATIONALE TO THE RECOMMENDATIONS: 

Since this is the first time that Lydia has been able to look at the “whole 

picture” since Laura was born, an overhaul of her trusts and will via new 

instruments would be in accord with the purpose of her visit to us.  The core of 

our recommendations to Lydia, therefore lie on the presumption that, since 

Lydia’s Trusts each have several inadequacies, it would be easier to create new 

instruments in order to accurately effect Lydia’s new intent and purpose.  

      
2. PRELIMINARY STEPS: LIQUIDATE ANY “LOOSE” PROPERTY; MOTION A 

COURT ORDER ORDER TO HAVE NEW PERSONAL REPRESENTATIVES 
EXECUTE BOTH HAMILTON’S AND LAWTON’S ESTATES. 

 Accounting of “Loose Property.” 

a. Bank Accounts and Certificates of Deposit 

We advise Lydia to liquidate any interest in a JTROS account or 

Certificate of Deposit13 to the maximum extent allowed by law.  Lydia should 

then take the liquidated value of these assets and convert them into fiduciary 

grade stocks or other tangible property interests to fund her new trusts, 

                                                 
13 remember, Lydia has a COMPLETE interest in some JTROS accounts, and a Joint 
Interest in others.  
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discussed below.  Admittedly, this process will not be immediate, especially in 

the case of the Certificate of Deposits, because most likely these CDs will have 

terms of months or years with the bank.   

There is a possibility that Helen and Holly will challenge these actions, as 

they will disagree on the amount of money that Lydia should be able to liquidate 

from these accounts.  Both Helen and Holly have a paper interest in the account 

and the right to withdraw the property up until Lydia liquidates the CDs 

because their names are listed on the CDs.   

Hamilton was the sole depositor and creator of the accounts and therefore 

neither the girls nor Lydia has a greater interest than the other.  The crux to 

liquidating these CDs, therefore, is either beating the girls to the bank or by 

asserting that the girls did not a legal interest, JTROS, in the accounts.  Assuming 

the girls were not aware of these JTROS CDs until the time of Hamilton’s death, 

Lydia would argue that there was never any acceptance on their behalf and, 

therefore, the interest was never validly transferred in their favor, nullifying any 

standing to contest.   

In any case, taking affirmative action on the JTROS CDs is preferable to 

the retaining the JTROS accounts because, as discussed in the property interest 
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section, the JTROS accounts are not immune from creditors and do not allow 

Lydia to exert control over the direction of the money. 

Lydia’s failed gifts, in the form of the BOMB Passbook Accounts to John 

&c., should be officially revoked accordingly.  The proceeds should be invested 

in John’s Support Trust and the Educational Trusts, the details of which are 

outlined below. 

Lydia should, however, create at least one JTROS account to provide 

some flexibility for Lydia to manage minimal amounts of cash on hand to pay 

bills, make mortgage payments, etc.  Lydia should set up this account with 

Laura, Ham, and Sandoe, in his capacity as attorney in fact.  This account will be 

an important device once Lydia’s Power of Attorney (created, below) takes 

effect.  

 
b. Real Property in which Lydia has a recorded interest on the 

Deed 

Lydia currently holds the entire interest in Beaconflat.14  We recommend 

that Lydia reconvey this property to herself, John, Laura, Ham, Mom, and Lydia 

as joint tenants.  Lydia should simultaneously place on record a homestead 

                                                 
14 discussed in the section on Lydia’s current interests. 
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exemption on the property.15  This arrangement is preferable to the Nominee 

Trust for several reasons.  First, the nominee trust is a trust in name only.  It is 

not a means for shielding the beneficiaries from liability to trust creditors and 

only provides temporary protection to the beneficiaries of the trust.  Secondly the 

homestead exemption in Massachusetts has been extended to $500,000, offering a 

great deal of protection for the entire interest in Beaconflat.  Lastly, even though 

the Joint tenancy set up could force a partition of the property, we can rectify this 

situation by attaching a deed rider or a regulatory agreement that grants the 

other joint tenants the right of first refusal in the property interest.  The later 

provision will be valid because the grantor of the property may set up the 

restrictions to the property that she conveys.  The entire property will benefit 

from this conveyance because:  (1) the joint tenancy is the spendthrifting 

provision that runs with the land—in Massachusetts, creditors must “wait and 

see” to attach to the property; and (2) the homestead exemption attaches to the 

property so long as it is the primary residence for any one of the interest holders 

                                                 
15 The alternative recommendation is that Lydia set up the Leicester Nominee Realty 
Trust to protect her property, at least facially, from creditors.  The trustee will be 
Sandoe, and the beneficial interest schedule will list John, Laura, Ham, Mom, and Lydia 
as joint tenants.   
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AND their family.16 

As to Lydia’s Joint Tenancy interest in the Hyde Park Home, we 

recommend no conveyancing action presently since gaining Mom’s consent for 

any action may be difficult; however, we recommend that Lydia attempt to 

convince her mother to place a homestead exemption on the home.  

 

c. Administration of Hamilton and Lawton’s Estates. 

The discussion of Lawton and Hamilton’s estates indicate that a conflict of 

interest exists for Helen and Lydia to serve as personal representatives for the 

respective estates.  We recommend that Lydia petition for her and Helen’s 

resignation at the beginning of the probate process and have the probate court 

appoint new personal representatives for the estates. 

                                                 
The benefit to of the Nominee Trust is that it offers a substantial degree of 

privacy, as the list of named beneficiaries need not be recorded with the Registry of 
Deeds.  Furthermore, it will provide John, Laura, Ham, Mom, and Lydia with a more 
flexible way to transfer their interests or change names as beneficiaries to the trust than 
if Lydia records the Deed stating a conveyance to Mom for life, remainder to Laura and 
Ham.   

Furthermore, the nominee trust bears a stronger resemblance to the 
principal/agent relationship in that the trustee generally does not have authority to act 
unless it is at the direction of the beneficiaries.  As such, this would accomplish Lydia’s 
goal of ensuring Lucy has a place to live for the rest of her life and would also provide 
more protection of the assets which Laura and Ham could inherit.   
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 Lydia’s actions regarding the First Codicil to Lawton’s 2004 Will – 

2005 

Lydia is the beneficiary of Lawton’s $500,000 life insurance policy.  The 

contractual terms of the policy will have paid Lydia upon Lawton’s death, as he 

never changed the beneficiary designation.  In order to satisfy the condition 

precedent on Lawton’s codicil, we recommend that Lydia assign, delegate, and 

transfer over that amount to Ingrid, for Ilsa’s benefit.  This would be the only 

way to satisfy the condition as it is a legal impossibility for her to disclaim and 

assign the benefit by any other means.  Lawton’s wishes that Ilsa receive the 

$500,000 would be fulfilled and, if the probate court accepts, Lydia could inherit 

her father’s ring.   

Ingrid still has a claim against Lawton’s estate because of the Lawton’s 

agreement to support Ilsa until she reached the age of majority.  Assuming that 

he had been paying $2,000 each month to Laura, Lawton would have to make a 

lump sum payment to Ilsa in the amount of $408,000.  As mentioned, Lawton’s 

estate consists of no more than a few thousand dollars and would not be able to 

pay such a debt to Ilsa.  While understanding that fulfilling the condition is an 

act by Lydia as beneficiary of the estate, Lydia should petition the Probate Court, 
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arguing that the fulfillment of this condition precedent satisfies any debt and 

expense that Ingrid’s lump sum settlement agreement imposes upon the estate 

Ingrid may have against the estate.  Although this action is not flawless, it is a 

strong equity argument to acquire the West Point class ring.     

             

3. LYDIA’S NEW 2005 WILL 

 We advise Lydia to revoke her 1999 Will and the 2004 codicil, and duly 

adopt Lydia’s New 2005 Will, simultaneously with any trust that will benefit 

from the proposed residuary pour over.  We further advise Lydia that her net 

probate estate – everything passing through her will – should leverage out to as 

close to less than $750,000 in order to minimize her income tax liability.  The 

terms of the proposed instrument are as follows:  

1. Lydia will seek to specifically exercise the power special testamentary 

power of appointment granted to her in Hamilton’s 1999 Trust.   Lydia’s 

exercise should read as follows:  

a. “I specifically exercise the special testamentary power of 

appointment granted to me in Hamilton’s 1999 Trust by directing 

the trustee to add all property to the corpus of  Ham’s Hutton 
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Family Trust (discussed, below) and to distribute property in 

accordance with the terms of that trust.”   

b. “In default of such appointment, or if such appointment should be 

rendered invalid, I specifically exercise the power of appointment 

granted to me in  Hamilton’s 1999 Trust by directing the trustee to 

terminate that trust and create a new trust called Hutton Exercised 

Alternatively Trust [HEAT] for the benefit of Hamilton’s of Ham, 

Hope, and Hunter, Hobart and Harper.   

i. The Trustee should divide the proceeds from the exercise of 

that power into three equal corpus shares. The trustee shall 

assign one share to Ham and Hope respectively; the last 

share shall be further subdivided into three sub-shares for 

Hunter, Hobart, and Harper.  (collectively, the “measuring 

beneficiaries”) The trustee of HEAT, at his discretion, shall 

pay as much income and principal to the respective 

beneficiary for the duration of his or her life, adding to his or 

her corpus share any unused income.  

ii. At the end of each of their respective lives, the trustee shall 
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pay discretionary income to that measuring beneficiary’s 

issue, per capita, until the day before Massachusetts Rule 

Against Perpetuities would render the interest invalid, at 

which point the trustee will terminate the corpus share and 

distribute that corpus outright to the measuring share’s issue 

then living per capita.”   

iii. All spendthrift provisions shall apply to HEAT, including a 

prohibition against voluntary and involuntary alienation.   

c. “If such defaulting appointment shall be rendered invalid, I hereby 

specifically exercise the power of appointment granted to me in 

Hamilton’s 1999 Trust by directing the trustee to terminate the trust 

and to distribute the corpus, per capita, to Hamilton’s issue then 

living EXCEPT for Helen’s line outright. 

2. Lydia specifically bequeaths the West Point Class Ring to Laura. 

3. Lydia specifically bequeaths the amount of $25,000 to Atlantic Law 

School.   

4. Lydia will devise and bequeath the rest, residue, and one-half remainder 

of her estate to the Trustees of the St. Jean Family Trust, and the other 
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half remainder of her estate to the Trustees of Ham’s Hutton Family 

Trust, and direct the respective Trustees to apply such property to the 

corpus of such trusts.  

Since Lydia is not married, no QTIP provisions, or Clymer A/B Trusts, 

have been drafted to take advantage of the marital deduction.  However, Lydia 

should know that, once she married, she should be able to take advantage of 

these tax-oriented devices by duly adopting a codicil and reaffirming the 

remaining terms of her trust. 

Lydia’s New 2005 Will is not perfect; however, it does take into 

consideration some of the obstacles that her property interests pose.  For 

example, the power of appointment that she holds from Hamilton17 is not 

amendable, allowing Lydia to maximize the property interests for the full range 

of her lineal descendants because Ham is the only issue common to both Lydia 

and Hamilton’s line.  The defaulting clauses, therefore, represent an order of 

priority that we opine Lydia would accept as the next worst-case scenario.  These 

provisions will not please Helen; however, we consider the defaulting clauses to 

be “payback” to Helen attempting to pull a fast one on her own grandmother, 

                                                 
17 see, section on Hamilton’s 1999 Trust 
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aka, Grandmother Hutton. 

 

4. ST. JEAN FAMILY TRUST, FBO LAURA, JOHN AND MOM 

 This trust is meant to serve as an instrument to replace Lydia’s 1994 Trust, 

FBO Laura.18  Lydia has expressed to us that her major planning goal is draft 

mechanisms that will ensure that Laura, Ham, Mom and John have particular 

needs taken care of during their lives; her auxiliary goal is to extent her wealth 

beyond her life to her lineal descendants for generations to come.   

 The cornerstone to the St. Jean Family Trust is that it is an irrevocable, 

funded, inter vivos life insurance trust.  The primary reason for making the trust 

irrevocable is to ensure that Lydia’s life insurance policy is not included in her 

net gross estate for income tax purposes.  To balance the irrevocability of this 

trust, however, we grant the trustee and Lydia additional limited powers.  Those 

terms, and the other major terms and features of the trust are as follow: 

1. Funding: 

a. First, we advise Lydia to take three actions to transfer present 

                                                 
18 See Lydia’s Current Interests for discussion of that trust. 
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funding into this trust from Uncle Julian’s 2001 Trust19 and the 

estate of James Grey20: 

i. Lydia should execute a declaration [Uncle Julian Life 

Interest Declaration] in which she delegates, transfers, and 

assigns here entire life interest in income from Uncle Julian’s 

Trust to be added to corpus of the St. Jean Family Trust.  The 

declaration will be listed in this trust’s property schedule.  

ii. Lydia should execute a declaration [Uncle Julian POA 

Declaration] in which she presently exercises her general 

present power of appointment from Uncle Julian’s Trust in 

favor of the St. Jean Family Trust.  The proceeds from that 

Trust would be added to the corpus of this trust to be 

distributed as the terms of this trust direct.  The declaration 

will be listed in this trust’s property schedule.  

iii. Lydia should execute a declaration [James Grey 

Declaration] in which she delegates, transfers, and assigns a 

                                                 
19 For discussion of Uncle Julian’s Trust, see § supra 
20 For discussion see § supra 
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portion of the interest that she receives from James Grey’s 

intestate and places it into the corpus of this trust, to be 

distributed as the terms of this trust direct.  The declaration 

will be listed in this trust’s property schedule. 

b. Next, we advise Lydia to transfer her group life insurance policy 

from Dopes & Door to the St. Jean Family Trust.   

i. Technicalities that must be taken to conduct the transfer:  We will 

advise Lydia to exercise her contractual rights and change 

the beneficiary of the Life Insurance Policy from the Trustee 

of her 1994 trust to the Trustee of this trust.  Next, Lydia will 

transfer the Life Insurance Policy into the corpus of the trust 

by delegating and assigning all contractual rights and duties, 

including the duty to pay premiums, to the trustee of this 

trust.  

ii. Specific Duties to the Trustee:  we then impose specific duties 

upon the trustee to continue to pay premiums for the life 

insurance policy from the funds derived from Funding 

clause (a) above.  That funding should be more than 
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adequate to pay premiums on the $250,000 from Dopes and 

Door.  However, the trustee will be specifically directed to 

invest, as a first priority, the funds listed above to pay the 

Life Insurance premiums. 

c. This trust will also be funded by a pourover from Lydia’s New 

2005 Trust. 

2. Beneficial and Remainder Terms   

a. Life estate. For the duration of Mom, John, and Laura’s lives, 

respectively, the trustee is directed to use his discretion to pay and 

spray as much of the income and principal to and among each of 

these three beneficiaries, subject to more specific terms below, and 

to add any unused income to the principal: 

i. Mom, to make direct payments for reasonable expenses 

necessary for her maintenance and support.  Specifically, 

reasonable expenses may include expenses related to her 

aging, including basic necessities and leisure activities, but 

not for any expenses that should be adequately covered by 

public assistance; 
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ii. John,  

1. to pay for any reasonable expenses for his 

maintenance and support when, from time to time, he 

has been deserted by his wife.  Reasonable expenses 

include temporary monies to provide food, clothing, 

and shelter, for both him and his children. 

2. reasonable expenses do not include  child support or 

alimony; furthermore, payment of expenses would 

not be reasonable if John’s Support Trust adequately 

covers the expenses mentioned in §1. 

iii. Laura, to make direct payments for education, health 

insurance, and, if needed, to acquire her first piece of real 

property; to pay for any reasonable expenses associated with 

these purported goals; and to make payments for her 

maintenance and support. 

b. Special Testamentary Power of Appointment. Upon the death of the 

survivor of Mom, John, and Laura, the trustee is to pay the then 

corpus to any one or more of Lydia’s issue, outright or in trust, and 
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with or without powers of appointment as the survivor by will 

shall appoint, such appointment to make specific reference to this 

trust and the power granted.   

i. In default of such appointment, or if such appoint should for 

any reason be invalid, the trustee was to divide the then 

corpus into as many shares as there were issue of Lydia then 

living and pay the income to such issue for life per capita. 

ii. Upon the death of each such issue, the trustee is to pay the 

remainder of each share among such issue’s issue then living 

outright as such issue should be will appoint, and in default 

of such appointment, or if such appoint should for any 

reason be invalid, then to such child’s issue then living per 

stirpes. 

iii. if the defaulting clauses (i) and (ii) should violate the 

Massachusetts Rule Against Perpetuities, then on the day 

before the limitation of the Rule, any life interests shall 

terminate automatically and the corpus shall then vest 

outright and immediately in such issue. 
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3. Spendthrifting: typical spendthrift provisions shall be included, 

including a prohibition against voluntary or involuntary alienation.  Also 

prohibited is the ability of the beneficiaries to alter, amend, or revoke. 

4. Trustee and reserved powers 

a. We recommend that Lydia designate Professor Sandoe as trustee, 

and Jackson Browne as successor trustee. 

b. The trustee shall have the power to amend and alter the trust, and 

to add to trust corpus. 

c. Lydia shall have the reserved power to alter and amend the trust, 

but by no means can Lydia exercise these powers to effectuate a 

termination or revocation of the trust, or to revise, amend, alter, or 

defund the life insurance policy in this trust and any funds 

necessary to maintain that policy.  Lydia also has the power to add 

to trust corpus. 

The most technical aspect of the St. Jean Family Trust is that it is 

irrevocable for the purpose of the life insurance funding aspect, but includes 

enough control in Lydia to extend the date upon which the Rule Against 

Perpetuities would determine measuring lives to the date of Lydia’s death.  We 
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hope – and we advise Lydia – that such control will ultimately enable the 

survivor beneficiary (read: Laura) to reach a member of Lydia’s issue who was 

alive on the date of Lydia’s death when she exercises her power of appointment, 

thereby thwarting the Rule.   

 

5. HAM’S HUTTON FAMILY TRUST  

Creating a trust for Ham is especially necessary because so many property 

interests flow into it.  At the same time, we want to balance Lydia’s intentions 

with a correct exercise of some of these interests.  This trust is intended to replace 

Lydia’s 1999 Trust and serve as a primary vehicle by which Ham will receive a 

property interest in the Hamilton fortune.  This trust will also serve as the 

primary means by which Lydia infuses her own legacy into Ham’s line of her 

issue. 

Ham’s Hutton Family Trust will be a revocable, funded, inter vivos trust, 

the terms of which are as follows: 

1. Funding: 

a. Lydia transfers present funding from the [James Grey Declaration] 

in which she delegates, transfers, and assigns a portion of the 
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interest that she receives from James Grey’s testate and places it 

into the corpus of this trust, to be distributed as the terms of this 

trust direct.  The declaration will be listed in this trust’s property 

schedule.  This division of the corpus will be referred to as the JG 

Principal. 

b. This trust will also be funded by a pourover from Lydia’s New 

2005 Will, [LHP Principal] 

c. and by Lydia’s exercise of a special testamentary power of 

appointment from Hamilton.21  This division of the corpus will be 

referred to as the HH principal. 

d. The trustee is directed not to commingle any of the assets that 

comprise the corpus of the trust, but must keep separate books 

relating to the property under Funding §§(a)(b), supra.  

2. Beneficiary: 

a. Life Estate.  For the duration of Ham’s life, the trustee is directed to 

use his discretion to pay as much of the income and principal from 

either of this trust’s corpus divisions, subject to more specific terms 

                                                 
21 for previous discussion, see property interests. 
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below, and to add any unused income to the appropriate principal 

division: 

i. Maintenance and Support. To make direct payments for Ham’s 

education, health insurance, and, if necessitated, to acquire 

his first piece of real property; to pay for any reasonable 

expenses associated with these purported goals; and to make 

payments for his maintenance and support. 

ii. Beef against Military Service.  To use discretionary payments 

of JG income and principal to dissuade Ham from voluntary 

military service. 

b. Special Testamentary Powers of Appointment.  

i. Upon the death of Ham, the trustee is directed to pay the 

HH Principal to any one or more of Ham’s issue, outright or 

in trust, and with or without powers of appointment, as 

Ham should, by will appoint, such appointment to make 

specific reference to this trust, the division of principal, and 

the power granted.   

1. In default of such appointment, or if such appoint 
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should for any reason be invalid, the trustee is to 

divide the then corpus into as many shares as there 

are issue of Ham then living and pay the income to 

such issue for life. 

2. Upon the death of each such issue, the trustee is to 

pay the remainder of each share among such issue’s 

issue then living outright as such issue should by will 

appoint, and in default of such appointment, or if 

such appoint should for any reason be invalid, then to 

such child’s issue then living per stirpes. 

3. if the defaulting clauses (1) and (2) should violate the 

Massachusetts Rule Against Perpetuities, then on the 

day before the limitation of the Rule, any life interests 

shall terminate automatically and the corpus shall 

then vest outright and immediately in such issue. 

ii. Upon the death of Ham, the trustee is directed to pay the JG 

Principal, LHP Principal, and any other Principle not 

derived from Hamilton Hutton to any one or more of 
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Lydia’s issue, outright or in trust, and with or without 

powers of appointment as Ham should, by will appoint, 

such appointment to make specific reference to this trust, the 

division of principal, and the power granted.   

1. In default of such appointment, or if such appoint 

should for any reason be invalid, the trustee is to 

divide the then corpus into as many shares as there 

were issue of Ham then living and pay the income to 

such issue for life. 

2. Upon the death of each such issue, the trustee is to 

pay the remainder of each share among such issue’s 

issue then living outright as such issue should be will 

appoint, and in default of such appointment, or if 

such appoint should for any reason be invalid, then to 

such child’s issue then living per stirpes. 

3. if the defaulting clauses (1) and (2) should violate the 

Massachusetts Rule Against Perpetuities, then on the 

day before the limitation of the Rule, any life interests 
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shall terminate automatically and the corpus shall 

then vest outright and immediately in such issue. 

3. Spendthrifting: typical spendthrift provisions shall be included, including 

a prohibition against voluntary or involuntary alienation.  Also prohibited 

is the ability of the beneficiaries to alter, amend, or revoke. 

4. Trustee:  

a. The Trustee will be Professor Charles Kindregan, and the successor 

trustee shall be Jackson Browne.  

 

6. STATUS OF LYDIA’S 2004 TRUST 

 As mentioned above, Lydia had properly amended her irrevocable trust in 

2005.  We recommend, as a present action, that Lydia attempt to mediate and 

negotiate with Mom to agree to terminate the trust.  If Lydia is successful in her 

negotiations with Mom, then Lydia can arrange to have both herself and Mom 

officially terminate the trust under the Pinion/Woodruff line of cases.   In the 

alternative, Lydia can wait until Mom dies, and then terminate the trust just as 

she had done in 2005.  

Once Lydia’s 2004 Trust has been terminated, we recommend that Lydia 
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distribute those assets accordingly among her different trusts to add to trust 

corpus. 

   

7. PRECIOUS HOMELAND JEWELS TRUST 

 We recommend that Lydia, as trustee, memorialize the oral trust between 

Mom and Lydia regarding the precious jewels that Lydia agreed to hold, 

preserve, and then distribute to Laura.22  This action is in line with the “better 

practice” to have trusts in writing. 

 

8. EDUCATIONAL TRUSTS,  FBO JOHN’S KIDS 

Because of John’s financial situation it is necessary to create educational 

trusts for the benefit of his children.  To achieve this, Lydia should create three 

529 deferred educational trusts, one for each of John’s children.  There are two 

types of 529 plans: prepaid tuition plans and college savings plans.  The former is 

usually a state sponsored plan in which the child is limited to a number of 

colleges within a particular state.  Because Lydia would want her nieces and her 

nephew to have greater flexibility, she should opt for the college savings plan 

                                                 
22 See, discussion in property interests. 
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where they could chose to go to the college or university of their choice in any 

state.  While this option limits the contributions that may be made to the fund to 

$250,000, all withdrawals are free from federal income taxes and allow the settlor 

to rollover unused portions from one 529 plan to benefit the plan of another 

family member.    

To fund these trusts, Lydia has the option of contributing $11,000 to each 

account per year, the amount that would qualify for the annual exclusion gift 

and not cause her to have to pay any taxes on the transfer.  She could also choose 

to allocate a lump sum to each trust of $55,000.  This amount will also be tax 

deferred as it operates to qualify for the annual exclusion for the next five years.  

A portion of James Grey’s inheritance will fund these trusts.   

These plans allow for the extension of the savings to go beyond the age of 

maturity.  Therefore, they shall continue for 10 years after the last child has 

graduated college.  Keeping in mind that the funds can be rolled over from one 

trust to the next, Jed, Jade, and Janice will have the option to use the remaining 

portion for graduate school purposes.  If neither decides to attend graduate 

school, the trusts shall terminate at that time and the remainder shall go to the 

trustees of the St. Jean Family Trust.   
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9. JOHN’S SUPPORT TRUST 

To provide for John during his lifetime, we recommend that Lydia execute 

an irrevocable trust for his benefit.  The trust shall be funded with $500,000 that 

Lydia inherited from James Grey.  The trustee will have discretion to distribute 

so much of the income as necessary to provide for John’s support during his 

lifetime, adding to principle any unused income.  At John’s death, the trust is to 

terminate and the corpus shall be paid out to the trustees of St. Jean Family Trust.   

The trust shall include typical spendthrift provisions prohibiting 

voluntary and involuntary alienation, and shall be unamendable.  James, SJ (John 

and Lydia’s brother) will be trustee and have the active duty of determining the 

amount of income to be distributed to John.  If James should for any reason be 

unable to fulfill his duties as trustee, Lydia should be designated successor 

trustee with power to appoint a successor. 

 

10. POWER OF ATTORNEY AND HEALTH CARE PROXY 

It is necessary that Lydia create a Power of Attorney and/or a Health Care 

Proxy in order to ensure that her interests are taken care of should she be unable 

to act in her own behalf.  Therefore, we advise Lydia to give a Durable Power of 
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Attorney to Sandoe.  The benefit of the Durable Power is that, as it remains in 

effect even after the Principal becomes incompetent and/or incapacitated, it 

renders an additional Health Care Proxy unnecessary.   

The Power should specify that in the event Lydia becomes incompetent or 

is in any other way unable to manage her own assets, Sandoe shall have a power 

to transfer as much property as is available from any interest over which she has 

control and apply it for her maintenance and support for the duration of her 

incapacity or her life. 

In the event Sandoe can no longer fulfill his duties as attorney in fact, her 

brother James, SJ shall assume the position as attorney in fact under the Durable 

Power of Attorney.  Should James be unable to fulfill the duties, he shall have the 

power to appoint a successor, or, if Laura is of age and capacity, Laura. 

It should be noted that, for safekeeping, all transfers done under Power of 

Attorney require witnesses to satisfy the statute of frauds. 

 

11. THE WINE CELLAR TRUST 

 Lydia had mentioned that she would like to leave some booze to someone 

who would really appreciate it.  In order to properly dispose of this property, 
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Lydia should set up a trust an irrevocable trust for the benefit of Lydia, Laura, 

Ham, and Sandoe.  The trust will be funded with $50,000 from James Grey’s 

inheritance and the contents of her scotch cellar.  The Trustee is Charles 

Kindregan.  Lydia shall reserve the power to add to the trust corpus, and she 

shall reserve in the trustee the power to add to trust corpus as well.  Typical 

spendthrift provisions include a prohibition against voluntary and involuntary 

alienation, as well as alteration and amendment.  

The trustee shall use his complete discretion to maximize the quality and 

selection of the scotch cellar.  The trustee shall distribute, at his own discretion to 

each beneficiary, annually, the most appropriate bottle of wine or handle of 

liquor to fulfill each beneficiary’s alcohol needs, returning the alcohol to trust 

corpus if the beneficiary cannot accept due to public policy.   

The trustee is mandatorily directed to take the following actions in favor 

of Sandoe:  

a. At Christmas and at the Feast Day of Saint Brendan the Patron 

Saint of Boatmen,23 an appropriate selection of scotch will be 

                                                 
23 The feast day occurs on or about May 16th.  Also known as Brandan and Borodon, 
Brendan was born about 484 A.D. near Tralee in County Kerry. He was ordained by 
Bishop Erc and sailed around northwest Europe spreading the Christian faith and 
founding monasteries — the largest at Clonfert, County Galway. Legend says that the 



74 

delivered to Sandoe at his office at Atlantic Law School; 

b. At the beginning of sailing season, a case of a medley of liquors 

and wines shall be delivered to Sandoe from the Wine Cellar, 

and preferably whatever suits Sandoe’s taste for “grading those 

projects.”   

Upon the death of Sandoe, the trustee shall terminate the trust and pass 

the wine cellar to the remaining beneficiaries outright and free of trust. 

 

12. PINE HAVEN 

 Since Pine Haven is in Maine, we recommend that Lydia hire a 

conveyancing attorney in Maine to place on record a copy of Hamilton’s death 

certificate, followed by a deed conveying her interest24 to the Ignatian Pine 

Haven Charitable Lead Trust.     

The Ignatian Pine Haven Charitable Lead Trust shall be a charitable lead 

                                                                                                                                                 
community had at least three thousand monks — their rule dictated to Brendan by an 
angel. Brendan and his brothers figure prominently in Brendan’s Voyage, a tale of 
monks travelling the high seas of the Atlantic, evangelizing to the islands, and possibly 
reaching the Americas in the 6th century. At one point they stop on a small island, 
celebrate Easter Mass, light a fire - and then discover the island is an enormous whale!  
Saint Brendan’s Isle, off the coast of Newfoundland, commemorates his landfall upon 
the Americas.  
24 see section on Pine Haven, above. 



75 

trust.  The trustee shall be the Portland Bank and Trust Company.  Terms: to the 

use and enjoyment of the New England Province of the Jesuit Order until Ham 

reaches the age of 40; and if Ham should never reach the age of 40, then until 

Laura reaches the age of 40; and if both Ham and Laura shall not live to the age 

of 40, then until the year 2029.   

At that point, the trustee shall hold, manage, preserve, and protect the 

property for the benefit of Lydia’s issue, then living per stirpes, in Joint Tenancy.  

At the death of the survivor, or at one the day before such interest should violate 

the applicable state or federal Rule Against Perpetuities, whichever is greater, the 

trustee shall convey the interest in Pine Haven to all of Lydia’s issue then living, 

outright, as joint tenants.     

    

13. CRIMSON HALL 

The original declaration made by Hamilton in 2001, to hold Crimson Hall 

fbo Laura until she reaches the age of 25, appears to never have been put into 

writing.  It was, however, Hamilton’s intent that it be put in writing, as indicated 

on page 8, Hamilton called Start with the request that he prepare the necessary 

documents.  Although Start forgot, Hamilton seems to have performed his duties 
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for a time, evidenced by the fact that he sold Crimson Hall, reinvested the 

proceeds in Shamrock Towers, and then transferred his duties as trustee to 

Milking.  All of those acts are consistent with an intent to create a trust.  The 

biggest problems with this trust are: 1) when Hamilton gave Milking $100k with 

Milking’s promise to invest the cash wisely, it appears that the check was not 

made out to Milking, as trustee (violation of fund-segregation) and 2) Milking 

has recently declared bankruptcy.   

 With respect to Crimson Hall / Shamrock Towers, we should be able to 

construe a constructive trust by virtue of the confidential relationship between 

Hamilton and Laura.  The only cure for this violation may be a Constructive 

Trust based on a Confidential Relationship.  Although Hamilton and Laura were 

not related by blood, he was married to her mother at the time of the declaration 

and the facts indicate that he desired to provide for her as he would his own 

children, further supported by the consistent statements and actions of Hamilton 

to such extent.  As to the $100k, the best idea is probably for Lydia to file as a 

creditor against Milking, in order that she may be entitled to receive as any other 

creditor in bankruptcy.  Furthermore, there is a plethora of equitable remedies 

that may be available for the beneficiary of a trust.  The opportunity for a 
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constructive trust in this situation is limited.  Lydia could request that the assets, 

which are being held by Milking’s trustee in bankruptcy, be traced from out of 

the trust (Milking) into the hands of the trustee in bankruptcy and then attempt 

to show that Milking was holding only legal title to these assets.  In order to do 

that, the beneficiary’s must be provided with an accounting.  

 


